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Bcrynaenune

22 miona 2000 r. crpanamu G8 6bina npunsaTa OKUHABCKAS XapTHA IJI0-
GanbHoro HHMOpMaHOHHOro obimecTra. B Hell, B 4aCTHOCTH, TOBOPUTCSL:
«rdopManionHo-KOMMYHUKANOHHEE TEXHONOTHH ABJSIOTCA OMHIM U3
Haubosee BakHbIX (DaKTOPOB, BIMSIONINX Ha ¢opMHUpOBaHUe 0OmIecTBa
XXI B. X peBoonoHHOE Bosz[el‘z’IC'ane Kacaercs 06pasa XHU3HH JIofel,
nx o6pasoBaHHs M PaboTH, a TakKe B3aHMOAEHCTBUS IPABUTENHCTBA U

'TPaKAAHCKOTO O6IIeCTBa... 3allKTa PaB MHTEIEKTYalbHO co6CTBEHHOC

TH Ha NH(OPMAUOHHBIE TEXHOJOIMY MMeeT 60JIbIoe 3HaUYeHUe AU Tpo-
JIBUKeHN HOBOBBEEHHUH, CBSABAHHBIX C: MH(OPMALIOHHO-KOMMY HHKAI{Y-
OHHBIMH TEXHOJIOTUSIMH, paanmna KOHKYPEHIMH Y IIMPOKOTO BHEJPEHHUSI
HOBBIX TEXHOJIOTHH; MbI IPUBETCTBYEM COBMECTHYIO pabOTy Npe/ICTaBHTe-
Jieli OpraHOB BJTACTH 110 3aIIjiTe HHTeJLIEKTYalbHOM cO6CTBEHHOCTH U TTOpY--
YaeM HalllUM 9KCIEpPTaM obcynuTnp naﬂbneumue HanpaejieHus paboThl B
aToit cepes.

Takoe BHUMaHue caMbIX PasBUTBIX TOCYZApCTB IJIAHETHI K MpobeMaM
MHTeJIIeKTyaIbHOI cOOCTBEHHOCTH B COBpEMEHHOM MHpe He CIy4aliHo.

Bo BceM Mupe Bce Gollblilee 3HaueHHe IPHOGPETAET HHTEILIEKTYIbHAS
COGCTBEHHOCTD. Y IeNIbHBIH BeC 1paB Ha HHTEJUIEKTYaNbHbIE MPOAYKTH BO
BHYTpPeHHeM U MeXAYHapOJHOM TOBapHOM 060poTe He NpeKpallaeT YBeH-
yuBathes. TIpakTirsecku mo6oil ToBap 1 iobas yciyra, OJb3YIONHMeCs XOTs
6bI MUHEMAJIbHOIA TIOIYJIIPHOCTBIO Ha PhIHKE, TaK MJIM MHaYe B KauyecTBe Ofi-
HOI M3 CBOMX COCTaBLIONMX MMEIOT HHTEJIEKTYAIbHYI0 COGCTBEHHOCT.

MexayHapoaHoe NpaBo HHTENIEKTyalbHON COGCTBEHHOCTH MOCTOSIHHO

. TapMOHHYHO Pa3BHBAECTCA OHJHOBPEMEHHO C pa3BUTHEM TEXHHUKH, TEXHOJIO-

THH, YeJIOBeYeCKUX 3HAHUI U yMeHHﬁ Ceroaus aHaueHHe HUHTENIEKTyallb-
HOH CO6CTB6HHOCTH BEJIMKO KaK HUKOrza. Bonee Tor 0, HMEIOTCS BCE OCHO-
BaHUA IIOJIal‘aTb, 4YTO 3HAUYEHHe HHTEMCKTyaJleOM CO6CTBeHHOCTP[ 6yneT n
JaJiblile pacTH.
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[IpaBa Ha pe3yNbTaTHl HHTEJUIEKTYANbHOM JeATeJILHOCTH He 00JagaoT
3KCTEPPUTOPHAIBHOCTBIO, TO €CTh B OTCYTCTBHE CHENMAbHbIX MeXIyHa-
POMHbIX COTJIanIeHHi 11paBa, KOTOpbie NPU3HAIOTCHA B peJiesiaX OXHOro rocy-
JIapCTBa, VIt IPYTHX TOCYAAPCTB He CYmecTBYIOT. Jl7s Toro yTo6b! mpaBa Ha
HHTEIEKTYaIbHYI0 COGCTBEHHOCTD, KOTOPhIE BO3HHK/IH Ha TePPUTOPHH OfI-
HOT'O TOCY/AAPCTBa, OXPAHSIUCh HA TEDPUTOPUH JPYTOTO roCyAapCcTBa, Heob-
XOAMMO BJIACTHOE pellieHHe TAKOTO BTOPOTO rOCYAAPCTBa, B KOTOPOM NpeX-
HOJIaTaeTCsl OXPaHsATh COOTBETCTBYIOLIME 11PaBa,

VMenHO- OTCYTCTBHE BKCTEPPUTOPHATIBHOCTH B AEHCTBUM aBTOPCKOIO
[paBa ¥ UHBIX TIPaB HHTELIEKTYaIbHOM COOCTBEHHOCTH U TO, YTO MEXAY-
HapoJHasl OXpaHa TAKHMX TIpaB BO3MOXHA JIMIG Ha OCHOBE MeXXXyHapoj-
HBIX COIVIALIEHWH — JBYCTOPOHHHX M YHMBEpCAJIBHHX, — W 08yCIOBUIO
<CTPOHTENCTBOY CHCTEMBI MEXAYHAPOIHBIX IOTOBOPOB B 06/1aCTH MHTEI-
JIEKTYaJIbHON COOCTBEHHOCTH, aAMUHUCTPATHBHbIe (QYHKIVIM B OTHOLIe-
HMY TTO/IABSIONIEro GOMBIIMHCTBA KOTOPBIX BHINOJHAET BeeMupHas opra-
HU3alUS HHTEJUIEKTYaJbHONH COOCTBEHHOCTH. 3allMIHEHHOCTh NpaB Ha
HHTENIEKTYyaJbHYI0 COGCTBEHHOCTD, MIPHHAMIEKAMMX TOCyAapcTBaM, 3a
nocefiHee AecCATHETHE NpHobpesa A TOCYAApCTB OTPOMHOE 3HaYeHMe.
Bosee Toro, ocjaeiHIe TEHACHINM Pa3BUTHS TU(PPOBBIX TEXHOJOTHIA 110~
3BOJIMJIM HEKOTOPHIM CIEHMANUCTaM B 00JACTH MHTENLNEKTYaJbHOH cob-
CTBEHHOCTH FOBOPHTD O TOM, TO B COBPEMEHHBIX YCOBUSX HeobX0AMMO
PacIpOCTPaHUTb MPUHLKI 3KCTEPPHUTOPUANBHOCTH W HA' OTHONIEHM,
CBSI3AHHBIE € CO3/aHMEM, HCTIONB30BARMEM I oxpanon HHTEJIeKTYaIbHOM
coGCTBEHHOCTH. .

CerofiHs CTa/0 OYeBHIIHO, YTO BOEHHAs IIPOMBIILIEHHOCTD, HAYKOEMKOe
TIPOH3BOJICTBO, MEXYHAPOJHOE PasAesieH e TPY/a, HAllHOHANIbHAS KYJIbTY-
pa, — Bce 3T0 paboTaeT Ha NoJib3y OCYAAPCTBa TOMBKO TOTAR, KOTAa B 3TOM
FOCYZIApCTBe CO3/iaHa JieficTBeHHasl CHCTeMa 3aHIXTHI IIPaB Ha HHTEJJICKTY-
AIBHYI0 COOCTBEHHOCTB, a TAKKe KOTa 3T0 TOCYAApPCTBO NOLYYaeT Ha/lexk-
HYIO 3alIHTY 3THX IIpaB Ha MEXAYHAPOJHOM YPOBHE Y€pe3 COOTBETCTBYIO-
HIHe MeX/IyHAPOIHbIE COTIAlICHHUSL

B poccuiickoii mpecce nociieisee BpeMsi 3aUacTyio HOSIBASIOTCS CTAThH
0 TOM, 4TO T€ UJIK HHbIE HOBBIE TeXHOJIOTHH, Pa3paboTaHHbie POCCUICKUMHU
YYEeHBIMH, IPUYEM YacTO Ha G1o/pkeTHbIe CPECTBa, CTAaHOBSITCS IOCTOSTHUEM
APYTHX rOCyAapcTB, B TO BpeMs kak Poccuisi Hi4ero He moyvaeT OT TAKHX
CIIeJIOK. JTO CBSI3aHO B TIEPBYIO OYepeXb C TeM, YTO [I0Ka €Ille OTCYTCTBYET
YyeTKOoe TIOHMMAaHHe TOrQ, YTO MCIOJIb30BaHMe. IPABOBBIX MEXAHU3MOB 3a-
IMUTHL IPaB UHTENMEKTYAIbHOM cOOCTBEHHOCTH HUYYTH HE MEeHee BasKHO,
4yeM cOOCTBEHHO pa3paboTika HOBBIX TEXHOJIOTHIH, CO3aHHe KaYeCTBEHHBIX

'
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TOBApOB, PEAOCTaBJICHUE BOCTPEOOBAHHBIX ycnyr W co3/iaHue GeccmepT-
HBIX POU3BEACHNI UCKYCCTRR, ‘

ITO TaKXKe CBsA3aHO M C TeM, YTO B OTJIUYHE OT CTPaH, T/e CHCTEMA 3a-
UMTH MHTEJUIEKTyalnbHOM cobcTBeHHOCTH GoJiee pa3BuTa, B Poccuu 3aua-
. CTYIO ZellleBJle MOJAYYHTh NPaBO Ha MCIOJIb30BAHKE NaTEeHTa, YeM KyHHUTh
TOBap, B KOTOPOM HCIIOJIb30BaHa COOTBETCTBYIOLIAN 3allaTCHTOBaHHAsT TeX-
Hosornd. Hanpumep, B CIIIA xoMnanun, cBSI3aHHBIE CO CDABHUTEIBHO HO-
BBIM OM3HECOM IPOTPAMMHBIX TEXHOJIOI'MH, HATEHTYIOT CBOH METOAbI H
NporpaMMbl He JJISL TOTO, YTOOHL NMQAYYaTh JMEHbIH 34 JIHIEH3HH, a JJIs
TOro, YToObl CHOKOMHO TOProBaTh CAaMHMH MPOTPAMMHBIMHM TIPOAYKTaMH,
GyAyYn yBepeHHBIMM B TOM, YTO HHKTO He IIOCMEET HAPYIIHTb HX NaTeHT-
Heix npaB. B Poccun ke B cebecTOMMOCTH TOBapa yAeAbHbIH BeCc aBTOp-
CKHX IIpaB M HHbIX IIPaB MHTEINEKTyalbHOH COGCTBEHHOCTH KpaifHe pe,zuco
mpeBbimaer 10%.

Ouxnnaxo BMecTe co Bee bobiiieit HHTerprpoBaHHOCTBIO Poccuy B ano~

BOE IKOHOMHYECKOe IIPOCTPAHCTBO CTAHOBUTCA Bee 6oJiee 0YeBUAHEIM, YTO
" HeoOXO/MMO MEHATb TOCYapPCTBEHHEII NOAXO/ K 3alljiTe HHTE/UIEKTYaIbHOM
coOCTBEHHOCTH Ha BCEX YPOBHAX — Ha HALIOHAbHOM, Ha YPOBHE MEXYHa-
POIHBIX OTHOIIEHWI rpaskAaH 1 IOPUAHYECKUX JIHI] TOCYAApCTBa, a TAKOKe Ha
MEXKIocyAapCTBEHHOM YPOBHE,

Cdepa unresnexryansHoit co6cmenﬂocm — 3TO LeJIblil KOMIUIEKC 1TpaB
W OTHOIIEHHH, H3 KOTOPOTO HeJb3s BBIYJIEHHTh KaKyIO-TO ero 4acth 6e3
yinepba 1151 BceX ocTaibHbIX. Tak, HanpuMep, aBTOPCKOe PaBO HEPA3PHIB-
HO CBS3aHO C IIPABOM Ha TOBapHble 3HaKH, IaTeHTHOE TIPaBO OYeHb YacTo Co-
HPHKAcaeTcs ¢ aBTOPCKMM NPaBOM H T. JI.

HmenHo noaToMy MexkyHapo/HEle COrTIalIeHM s, HanpaBJieHHbe Ha ype-
TYy/MpOBaHHe MEeXIYHAPOJHbIX OTHOIIEHHH B 006J1aCTH HHTEJIEKTYaIbHOM
co6CTBEHHOCTH, TaKXe HEOOXOAMMO PacCMATPHBATDH KOMILIEKCHO.

MexayHapoaHoe COTPYNHHYECTBO B 0OMacTH KYJBTYPhI, HayYHBIX
(B TOM YMCJie H KOCMMYECKHX) HCCleoBaHuii, B BOeHHOM 06acTH, B 06Jia-
CTH KOMIIBIOTEPHBIX U BHICOKOTOYHEIX TEXHOJIOTHIA, B 06J1aCTH MEIUIMHDI,
OJ{HUM CJIOBOM, TIPaKTHYECKH BO BCeX 06MacTaX Ye/oBeYecKUX 3HaHHH —
HEeBO3MOXHO 6e3 ueTKoif perJiaMeHTalM¥ TPaBHJ CO3JAHHUA, HCTIOJIb30Ba~
HMS M OXPaHbl HHTEJLUIEKTYATbHOH COOCTBEHHOCTH.

IIpakTHYecKkH HeT HY oHOM Chepbl AeSITeILHOCTH, Tie OB IPSIMO i
KOCBEHHO He YIIOMUHAJIOCh O COOTHONIEHHH TaKOil IesTeTLHOCTH C TIPaBOM
HHTeJUIEKTYaIbHOM cOBGCTBEHHOCTH. » '

B ompenenieHHOM CMBiC/Ie MHTEANEKTYANbHAA COGCTBEHHOCTD SIBJISIETCS
naxe Gonee NIMPOKMM TOHATHEM, HeXeNH Bell[Hast COGCTBEHHOCTD KaK Ta-

3
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KOBa#, ITOCKOJIbKY BeliHask COOCTBEHHOCTb 0653aTesIbHO CBA3aHA C HEKHM
busuyecKuM 06BEKTOM, B TO BpeMs KaK HHTeJUIEKTYalbHast COGCTBEHHOCTD
pEeryaupyeT OTHOLIEHMS, KOTOpPhle BO3HHKAIOT B CBSA3H C CO3JAHUEM, HC-
TIOJIb30BAHUEM M OXPaHO# NOPOXAEHH}H pasyMa v cepAla, TpHYeM AaeKko
He Bcer/ia o6JiedeHHBIX B (DOPMY MaTepHasIbHOTO OGBEKTa.

TouHo TaKas xe cHTyauHs HabJIiofaeTcs U Ha MEXIYHAPOTHOM YPOBHe.
OTHOIIEHHST HHTEJUIEKTYAIbHON cOOCTBEHHOCTH OTHIOAL HEe OrpaHHYeHSHI
B3aHMOOTHOMEHUAMM (HHU3HYECKUX H I0OPHAMIECKUX JIUL PA3JIUYHBIX FOCY-
HapCTB B GBS3U C CO3JAHHEM, HCIONb30BaHHEM M OXpaHOil 06BEKTOB HH-
TeJNeKTYaJbHOM COBCTBEHHOCTH. MOXKHO YTBEpXKAATh, YTO JIIOObIe MEXI0*
CYZapCTBEHHbIE OTHOLNEH NS, TIPSMO UM KOCBEHHO CBSI3aHHBIE C BRICOKHMY
TEXHOJIOTHUSAMH, TaK WM WHaYe PETYIHPYIOTCS IPaBOM HHTeJIJleKl‘yaJIbHOH
COBCTBEHHOCTH.

Huxke mpHBOAWTCS HECKOJBKO YaCTHBIX IIPUMEPOB, NOKA3BIBAIOLIMX
CTpaBeiTMBOCTH Takoil Touku 3peHus. Hampumep, B CorsamieHuy Mexay
TIpaBurenscreoM Kanaznel, IIpaBuTenscrBamu rocynaper — 4ieHoB EBpo-
HEeHCKOro KOCMHYECKOIo arTeHTCTBa, llpasuresnbctBoM fnonun, IlpaBu-
tenberBoM Poccnmiickoit ®Mepepanun u IlpaButensctBoM CoenuHeHHbBIX
IllraToB AMEpHKH OTHOCHTEJIBHO COTPYAHMYECTBa N0 MEXKAYHApOIHOM
KOCMHYECKOMH CTaHIMY TPKAAHCKOro Ha3HayeHHs (OANHCAHO B Bamunr-
ToHe 29 auBapa 1998 r.) umeercsa cnenuaibhasd cratbs (21), perynupyiomas
OTHONIEHUSI CTOPOH, CBSI3aHHBIE C CO3/[AHWEM H HCIIOAB30BaHHEM UMM
06HEKTOB MHTEJIEKTYa/IbHOM COBCTBEHHOCTH BHYTPH MJTH Ha OpOUTATIBHOM
areMeHTe KOCMUYECKOIl CTAHIHMH.

Cornawenue mexny IpaputenscrsoM Pocculickoit Denepanuu u Ilpa-
suteabcrsoM Koposescrsa Hopserust o cotpyasudectse B 061aCTH 0Xpa-
HBl OKpYy>Katomeil cpeibl B CBSI3U C YTHIM3alVel pOcCHICKMX aTOMHBIX
TIOABOJHBIX JIOMIOK, BBIBEIEHHBIX U3 cocTaBa BoenHo-Mopckoro Miota B
CeBEPHOM PErvioHe, ¥ MOBBILICHNS SEPHOMN 1 paHallHOHHOM 6e30NacHOCTH
(noamucano B Mockse 26 mast 1998 1.) Takoke coepKUT MyHKT (CT. 4 1. 6),
YCTaHABJIMBAIOHINI 0653aTeNBCTBA CTOPOH OCYINECTBIAATH 3G hEKTHBHYIO
3alMTY NPaB Ha HHTEUIEKTYIbHYIO H IPOMBIIIJIEHHYIO COOCTBEHHOCTD B
COOTBETCTBMH C 32KOHOZATEIbCTBOM TOCYAAPCTB-CTOPOH, a TakXKe B COOT-
BETCTBHi C MEeXIYHAPOJAHBIMU AOTOBOPAMH, Y4ACTHUKAMHM KOTODHIX OHM
SIBASIOTCA.

Tono6HEIE OTCHUIKM K OOIMM IPUHIMIIAM MEXAYHAPOJHOTO paBa UH-
TeJUIEKTYAJbHOM cOOBCTBEHHOCTH BCTPEYAIOTCA B MEXKAYHAPOAHBIX 1OTOBO-
pax u corjiameHusax obmero xapakrepa BecbMa yacto. [Ipu sToMm B Takux
MeXKAyHapOXHEIX JOFOBOPAX U COIJIAIIEHHSIX MCHOIB3YeTC HMEHHO OTChLI-
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Ka K OOIIMM NpUHLMIIAM ¥ HOpPMAM MEXAYHAPOAHOIO IpaBa MHTEJLIEK-.
TYaJibHON COGCTBEHHOCTH, T. €. B paMKaX, HallpuMep, KOCMHUYECKOTO. MK
MOPCKOTO TipaBa He CO3/aloTCS OTAEAbHbIE HOPMbI, PETYIHPYIOLIHEe OTHOIIE-
H¥SI CTOPOH B CBSI3H C MCIIOJIb30BaHMEM 00BbEKTOB HHTEJIEKTYaJIbHOM cOb-
CTBEHHOCTH IPUMEHHTENLHO COOTBETCTBEHHO K KOCMUYECKOMY HIIH MOp-
CKOMY TIPOCTDaHCTBY, 2 HCTIOJIb3YIOTCS CCHLTKM Ha TOT MJIH MHOM IIpaBoBOii
PEXUM, onpez[eneHan‘«i COOTBETCTBYIOIMMM MEXIyHapPOAHBIMH COTJIanie-
HUAME 06 MHTEIJIEKTYaIbHOM COGCTBEHHOCTH.

‘B kxayecTBe €ellle QIHOTO IPUMEPa :MOXKHO NIPUBECTH Hapuxcclcylo KOH-
BEHI[HIO 110 OXpaHe IIPOMbLILIEHHOH COBCTREHHOCTH, CTaThs 6-ter KoTopoii
00513bIBa€T CTPaHbI-4JIEHbl OTKA3bIBATh B PETHCTPallUy KM IPUSHABATh pe-
THUCTPALMIO HeNeHCTBUTEIBHOM, a TAK)Ke 3aMpelaTh UCIOb30BaHKe KakK B

' KayeCTBE TOBAPHbIX 3HAKOB, TAK H B KAYECTBE HJIEMEHTOB TOBAPHbIX 3HAKOB
OTJIMYHTEIbHEIX 3HAKOB CTPaH-YJIEHOB H Olipe/le/ieHHbIX MEXIyHApOMHbIX
MEeKXIIpaBHTe/IbCTBEHHBIX OpraHM3auuii (rocyapcTBeHHBIX rep6oB, dhraros
WY IPYTHX 3MOsieM, OPUITMAIBHEIX 3HAKOB M KJIEHM KOHTDOJIS M IrapaH-
THH, 2 TaKXKe BCAKOTO NOAPAKAHUA 3TOMY C TOYKH 3PEHUS TepajIbIHUKH).
3mech HATHLO CBA3b KOHCTUTYIIAOHHOTO [IPaBa C IIPaBOM WHTEJLIeKTya b~
HOH cOOCTBEHHOCTH. : :

CIiBCOK TaKHUX IPHMEPOB MOXKHO 6ea TPYAA IPOAOIIKHUTb,

B nanHO#t paboTe CHCTEMHO PacCMATPUBAIOTCSA BCE YHMBEpPCAJbHBIE
MeXAyHapOHbIe COIJIalleH s, AAMUHUCTPATHBHBIE (DYHKIUH B OTHOIIEHHH
KOTOpBIX BBIIOJIHSeT BceMHpHas opraHU3alMs MHTENJIEKTYaIbHON CO6-
CTBEHHOCTH — CTenHaauaupoBaHHoe yupexaenune OOH, cosmantoe fis
MOCTPOEHHA MEXAYHAPOXHOW CHCTEMB! 3aIUMTH [IPaB HHTEJJIEKTYallb-
HOIi cOBCTBEHHOCTH. _

Poccuiickas Denepauus apiaseTcs yyacTHHIEH HEKOTOPBIX, HO He BCeX
3THX AoroBopos. B nanuoii pabore npoBoxuTCA HCCIENOBAHNE Heeco06-
pasHocTH yyactust Poccuu B Tex Boropopax, K kotopbiM Poccust npucoeny-
HMJIACh, a TaKXKe 11eJ1ecoobpasHOCTH PHCOEAMHEHMSI K TEM OTOBOpaM, B
KOTOPBIX PoccHs 110 TEM WIH HHBIM IPHYMHAM He y4acTBYeT. -
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Bo BcrynseHun s He Mor u36exaTh HCIOJNIB30BaHUS CIOBOCOYETAHMS
<HHTEJNEKTYalbHast COOCTBEHHOCTb». OIIHAKO OY€Hb BaXKHO YETKO MOHH-
MATh, YTO e BKJIIOYAETCs B 9TO IIOHSATHE.

HHTeniekTyaibHy10 COGCTBEHHOCTb, €CJIM €€ PacCMaTpUBaTh B CaMOM
LIMPOKOM CMBIC/Ie, MOXKHO ONPENENUTh KaK COBOKYIHOCTD 3aKPEIJIeHHbIX |
3aKOHOM TIpaB Ha pe3yJbTaThl HHTELIEKTYAILHOH JeATeJbHOCTH B IpPO-
MbLUIJIEHHOH, HAyYHOMH, TUTEPATYPHOHR M Xy[d0oXKeCcTBeHHOI obnactax. To-
CyAapcTBa NPHUHHMAIOT 3aKOHHI IO OXpaHe WHTeJLIeKTYaslbHOH cobCT-
BEHHOCTH B CHJIY JBYX OCHOBHEIX NpHYMH. Bo-mepBBIX, OHM CTpeMsTCs
3aKOHOATENIBHO YPeryIMpoBaTh HamaHC MHTEPECOB MEXKAY TIpaBaMu TBOD-
[IOB Ha MX MPOM3BENXEHUS U MPaBoM 006lllecTBa Ha JOCTYN K 3TUM IPOM3-
BeZleHMsIM. Bo-BTopHIX, rocyapcTBa NOOIIPSIOT TBOPYECTBO U CTPEMSITCS
coleficTBOBaTh cBOGOIHON U 3¢ (DeKTUBHOI TOPTOBIEe Pe3yNbTaTAMH HH-
TeJIIeKTYaJIbHOM eI Te/IbHOCTH B HHTepecax SKOHOMHYECKOTO U COLIMAIb-
HOrO Pa3BHTHA. 4 ‘ ‘ ,

TlopokIeHHs YETOBEUECKOro padyMa, Takue Kak MieiiHasi CoCTaBJIsio-
mast u306peTeHKs, My3bIKATbHOE IIPOU3BEJIEHNE MM TOBapHBIA 3HaK, He
MOTYT — B OT/IMYHE OT MaTepUaNbHBIX 06HEKTOB — GhITh OFpaXKAeHbI OT HC-
N0Ib30BaHUS TPETBUMHU JMIIAMH B CHILY TOro ()aKTa, YTO KTO-TO BJIajieeT
umu. [Tocne Toro xak HeYTO CO3AAHHOE Ye/IOBEYECKUM HHTEJUIEKTOM CTAJO

. ROCTOSHMEM OOIIeCTBa, co3faTenb 6oJiee He B COCTOSTHUM OCYIUECTBAATD
KOHTPOJIb HaJl UCIOJIb30BAaHUEM Pe3yJbTaTa ero MHTeJIEKTYalbHOH nes-
TEJIbHOCTH. JTOT OCHOBOMoJaraomuii dakt, a UMeHHO Hecnoco6HOCTD
OXpaHATh Pe3YAbTAT UHTEJIEKTYAIbHOM 1/ 1IN TBOPYECKOi AeATENbHOCTH
B CHJIY OHOTO BNIaJileHUsI UM, SIBJIsIeTCs] KPaeyroJbHEIM KaMHeM 3aKOHO/a-
TEJILCTBA B 06JIaCTH MHTEIEKTYaIbHON COOCTBEHHOCTH. , :

Tlo cnoxxuBIrelica TPaXUIMK UHTeIEKTyalbHasl coOCTBEHHOCTh MOA-
pasziensieTcss Ha NPOMBIUUIEHHYI0 COOCTBEHHOCTh M aBTOPCKOE IIPaBo.
IpombiuiieHHas cOGCTBEHHOCTD NOAPA3YMeBaeT OXpaHy H306peTeHus ¢ TIo-
MOILBIO IATEHTOB, 3AIIUTY OIpefie/leHHbIX KOMMePYeCKINX UHTEPECOB C IT0-
MOIIBIO 32KOHOATe/IbCTBA TI0 TOBAPHBIM 3HaKaM M TOPrOBbIM Ha3BaHHSM, a
TakKe 3aKOHOJATENbCTBA 10 OXpaHe MPOMBINIIEHHBIX 06pasnos. Kpome
TOTO, TIOHATHE TIPOMBINLIEHHONA COOCTBEHHOCTH TaKKe BKJIIOYAET B cebs
60pbby NpoTHUB HEAOOPOCOBECTHOMN KOHKYPEHIUH. ABTOPCKOe NpPaBo Ipe-
OCTaBJISET aBTOPAM ¥ VIHBIM TBOPLIaM MHTEJIEKTYaIbHEIX IPOU3BeAeHHii
(B ob1acTH TUTEPaTypPbl, My3BIKH, HCKYCCTBA U JIp.) OTpeeNieHHbIe PaBa,
ITO3BOJISIONIME HM Pa3pelliaTh WK 3alpelaTh B TEMEHKe OfpeeIeHHOTO O -
PaHUUYEHHOrO TEpPHOJAA BpeMEHH Te WM HWHble BHIABI MCIIOJb30BAHHA MX
mpousBeicHti. B IMPOKOM cMEIC/ie aBTOPCKOe IPaBo BKIIIOYAET B ce0s Cu-
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CTeMy OXPaHBI aBTOPCKOIO IpaBa B TOYHOM CMBICJIe 3TOTO CJIOBa, a TaKkKe
CHCTEMY OXpaHBl TAaK Ha3blBaeMbIX <IIPaB, CMEXKHBIX C aBTOPCKHM»
(neighboring rights), um — 6osiee KOPOTKO — «CMEKHBIX IIPaBs.

KonpeHuus, yupexaaomas BceMHpHYIO OPraHH3AHIO HHTEJLIEKTY-
aJIbHOY COOCTBEHHOCTH (BOI/IC) cocrosinasicsi B CtokronbMe 14 uions
1967 r. (cr. 2 [viii]), rnacut, yto <uHTEIIEKTYabHAS CO6CTBeHHOCTb BIJIIO-
YaeT [paBa, Kacalolecs: :

1) JMTepaTypHBIX, XyAOXKeCTBEHHBIX ¥ HAYYHBIX IIPOU3BEleHUI;

"2) BbICTYMJIEHHI UcTioHUTeNelH, GOHOTPaMM U IIpOrpaMM 3(HPHOTOo
Bel[aHus;

3) wusobpeTeHuit BO Bcex 067aCTSIX 4eNIOBEYECKOI eI TeIBHOCTH;

4) HayYHBIX OTKDBITHIA;

5) IPOMBINLIEHHBIX 06PA3IIoB;

6) TOBAapHEIX 3HAKOB, SHAKOB 00OCy)KHBaHHS U TOPTOBBIX Ha3BaHUMH U

~“0603HaYeHN}; )

7) npeceyeHus HeloOPOCOBECTHO#! KOHKYPeHIMH
W BceX JPYTuX npas, ABJISIOMMXCA Pe3yIBTATOM nHTemIeRTyaJIbHou nesi-
TeJbHOCTH B IIPOMBIILIEHHOH, Haytmon, JUTEpaTyPHOH unm xynox(ecmeﬂ-
HOM 06JacTsIX».

Buzel nesstenpHOCTH, yKasaHHbie BhIlle B IyHKTe (1), perynnpyxorcs{ aB-
TOpcKHMM 11paBoM. IIpaBa, ynomsinytbie B myHKTe (2), 06BIYHO Ha3bIBAIOTCS
«CMEKHBIMH IIPaBaMM», TO €CTh IIPaBaMH B 00J1aCTAX, CMEXKHBIX C aBTOPC-
KuM: ipaBoM. Buzpl nesitenbHocTd B nyHKTax (3), (5) 4 (6) asasiorcsa
o6BbeKTaMH OXPaHBI IPOMbILLIEHHO#H cobeTBeHHOCTH. Cloa XKe MOXeT OBITh
oTHeceH u MyHKT (7), TeM 6onee uto crarss 1(2) [lapmkckoit KoHBeHIMH
10 oXpaHe NpoMbiuLieHHok cobcteennocTr (Crokronsmekuil akt 1967 r.)
BKJIIOYAeT «IIpeceyeHue HeloGpocoBeCTHO KOHKYPeHIlH»> B IOHATHE <«0X-
paHa IPOMBILLIEHHOMH COOCTBEHHOCTH.

ITyukr (4) B BoIMeyIOMSIHYTOM CIIMCKE U3 Kounemmu, yuYpexzaaonmei
BOWC, — nayunbie OTKPHITHS — He MOXeT OBITh OTHECEH HU K OHOH U3
nByX cep HHTeILIEKTyanbHOM cobcTBeHHOCTH. CylecTBYIOT MHEHUS, YTO
HayyHble OTKPLITHA BOOOIIE He AOJLKHBEI OBITh YNOMSHYTHL Cpefly pas-
IMYHBIX GOPM UHTEILIEKTYaTIbHOM cOGCTBEHHOCTH, TaK KaK HYU OJHH Ha-
UHOHANBHBII 3aKOH WJIH MeXAyHapOAHLIH ROTOBOpP He IPEAOCTaBJSAeT
npaB cOGCTBEHHOCTH Ha HayyHble OTKpHITHUSA, IIpu 9TOM HeobXoaMMO 3a-
METHUTD, YTO Hay4HbIe OTKPBITUSA — 3TO He TO 3Ke CaMoe, YTO N306peTeHNus,
MOCKOJIBbKY, COIJIacHO JKeHeBCKOMY JIOTOBOPY ITO MEXIYHAPOAHOM PerucT-
palliK HayYHBIX OTKPHITHIA 1978 T., HayYHbIM OTKPHITHEM SBISIETCS <IIPH-
3HaHHe SABJIEHWH, CBOMCTB WJIM 3aKOHOB MaTepHaJIbHOH BCEJEHHOMH, He
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NPH3HAHHBIX paHee M MOANAIONIMXCS TIPOBEpPKe>, B TO BpeMs Kak u3o6pe-
TEHMSIMH SBJISIIOTCS HOBBIE PEIIEHNS KOHKPETHBIX TEXHUYECKHX TIPObIeM.
['paxpanckuit Konexe PO B cr. 138 Takke maet obiiee MOHATHE HHTe-
JIEKTyabHON cofcTBeHHOCTH: «B catyyasx v B nopsizike, yCTAHOBIEHHbIX Ha-
" crosiuM KopekcoM 1 ApYTHMY 3axGHAMM, PH3HAETCH MCKITIOYUTENBHOE
paBo (MHTEIeKTyalbHast COGCTBEHHOCTD) IPaKAaHMHA WY IOPUIAHYECKO-
IO JIMIIA Ha Pe3yJIbTaThl HHTe/NEKTYabHOI AesTeIbHOCTH U IPHPaBHEHHEIE
K HUM CPeZiCTBa WHANBHAYATHIAUNN I0PHAMYECKOTO JHILA, 'nnnmm,u;yaJm-
3aluK NPOAYKIMH, BHITIONHAEMBIX PaboT iy ycayr ((HpMeHHOoe HaUMEHO-
BaHye, TOBaPHbIA 3HaK, 3HaK o6CAYKUBaHUA U T. T1.)».! OZIHaKo, KaK JIerko
3aMeTHTh, B 3T0if HopMe I'K P® ynymen oauH U3 BaXKHBIX 91EMEHTOB —
MPABO HA 33UMUTY OT HeAOOPOCOBECTHOM KOHKYPEHITHHL :

Wnrepech TBOPLOB NpoN3Be/ieHuil M HHBIX Co3AaTe el HHTe/LIEKTyallb-
HbIX TOBApOB H YCJIYT 3aHIMIHAIOTCS FOCYAAPCTBOM IyTeM YCTAHOBJIEHHA B
Hal[MOHAJIbHOM 3aKOHOZATEbCTBE HOPM O IPEJOCTABJIEHNM CO3JaTeNsM
Ofpefie/IeHHBIX 1IpaB, IO3BOJIAIONMX CO3/[aTesisiM KOHTPOIHMPOBATh HCHOJb-
30BaHue UX NpousBeziennii. IIpryem aTu npaBa OTHOCSTCS He K MaTepHAIb-
HOMY OOBEKTY, B KOTOPOM MOXKET OBITh BOILIOUIEH Pe3YIbTaT TBOPYECKOro
TPy/la, HO K IOPOX/IEHHIO YeJIOBeYeCKOro pasyMa Kak TakopoMy. FInrepecst
e ObIIeCTBa, CBSI3aHHEIE C UCIIOIL30BaHUEM HHTE/LUIEKTYaNbHOR cOGCTBEH-
HOCTH, HaXOZST CBOE BbIPXKEHHE B OTPAHMYEHHOCTH NPENOCTABIEHHBIX CO-
3/1aTeJIsIM TIPaB BO BPEMeEHH, TI0 TEPPUTOPHH H IO IPEMETY.

Ha camoM siefie, TPABOBYIO NPUPOAY PaB Ha OOBEKTH MHTEAKEKTYaTb-
HOM COGCTBEHHOCTH MOXXHO PacCMaTpUBaTh € IBYX CTOPOH. MOXHO roBo-
PHTb O TOM, YTO TOCYAAPCTBA Ha ONpefeJeHHbIH CPOK MPEXOCTaBIAIOT CO-
3/laTeNisIM KOHKPETHEIE NPaBa B OTHOLIEHHH CO3/JaBaeMBIX M CO3JAHHBIX
MU npousBefieHuit. C Apyroi# CTOpOHB!, MOKHO FOBOPUTH O TOM, UTO Iocy-
IapcTBa YCTAaHABIMBAIOT HA ONpPEJEICHHBIN CPOK 3aIpeT Ha HCIIOb30BaHue
[IpOU3Be/leHUi TPETHUMH JINIaMHy 6e3 COrlacus cosfaTesei,

JleCTBUTENBHO, HCTOPHS SBOMIOIUH KaK ABTOPCKOTO, TAK M MATEHTHOTO
IIpaBa, FOBOPHT O TOM, UTO U3HAYAJIBHO OXPaHa IIpeloCTaRAsLiack B BUJE
HPUBUJIETHE, 4TO UCHONB3YETCA NPUBEPKEHIAMH TOYKH 3PEHNS O TOM, YTO
MHTeJIeKTyaIbHast cOGCTBEHHOCTh — 3TO B GOMBIIElH CTeNeHH MIMEHHO Ipa-
Ba, KOTOpble He CYLIeCTBYIOT AJIf -co3/iaTesieli TaKoil MHTEINEeKTyaJbHOM
cob6CcTBEHHOCTH 6€3 COOTBETCTBYIONMX NOJOKEHMI B HALIMOHAJILHOM 33KO0-
HopatesnbcrBe. C KPYyroif CTOPOHBI, Ha CETORHAIIHU A€HB B CYLITHOCTHOM

'

! Tpasknanckuit Kogexe Poccutickoit Menepaumu. Yacte nmepsas or 30.11.94
Ne51-D3. — Poccuiickas razera. 1994 r. 8 jexabps.
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Tziane 7S cosfatesieit Haubosee BaxkHOM COCTaBIISIOUIEH PaB — aBTOp-
CKHX, CMEKHBIX, IPOMBILIIEHHOM COGCTBEHHOCTH — SABJSIETCSI KUMEHHO BO3-
MOKHOCTb 3alPeniaTh BCeM TPETHUM JHLAM HCIOIb30BaHNe IPOU3BEeHHs
6€3 OJIyYeHUs COrMachs Co3/laTelId, a TpaBa, IMEHyeMble OGBIYHO JIMYHBI-
MU HEMMYIECTBEHHBIMM — NPAaBO aBTOPCTBA, [IPaBO Ha UMl U Ap., — IIpH-
HATO CYMTATh €CTECTBEHHBIMM M NPMHAIUIOKAUIMME CO3JATENIO B CHIY
6e3yCIIOBHOIO XapakTepa TakoBbIX mpaB. (CaMo 1o ceGe npU3HAHMe JId-
. HBIX HEMMYIIECTBEHHBIX, MJIM, KaK MX €llie Ha3bIBAlOT, MOPANbHBIX, IPaB
ABJIIETCA NPEAMETOM OXKHUBJIEHHBIX TEOPETHYECKUX M MPaBOBBIX AMCKYC-
cuil — 0cOGEHHO MEXK/LY TIPeACTABUTESIMH KOHTHHEHTAILHOM M AHTJIOCAK-
COHCKOIA IKOJI IPaBa.)

Hauajyio TakoMy PacXOskIEHUIO B TOMXONAX K MHTELIEKTyalbHO co6-
CTBEHHOCTH GBLIIO TT0JI0MEHO €lfle Ha 3ape pa3BUTHSA aBTOPCKOro mpasa. Oco-
6ast KyJIbTypHas 3HAYMMOCTD 3allTMThI NIPAB aBTOPa HAXOMT CBOE BBIPOKEHHE
B HEKOTOPBIX </I0KA3ATeIbHBIX hopMy IHpOBKaX»>, H3BECTHBIX ¥ BCET/IA IPH-
3HaBaEMBIX, HAYMHAsl C COBPEMEHHO M0XNU OXpaHbi Npasa. B nepsyio ove-
Petb HaZio OTMETHTH YaCTO IUTHPYEMYIO «I0Ka3aTelqbHyIo (hOpMyIHPOBKY»,
TNOAYEPKUBAIIYIO [YMaHUCTHYECKYIO MBIC/Ib M ECTECTBEHHOE NIPaBO Ha MH- |
TeJLIeKTyaIbHyIo COGCTBEHHOCTD, BhicKazaHHyo Jle Ilanenne nepeu Hao-
HaJIbHOI accambieeit Oparium B 1791 1.: «Camas cBATas, caMasi TMYHASA U3
BCeX COGCTREHHOCTe! €CTD CO3/aHMe, IO MBICITH TIHCATEIS> 2

 JTa «oKazaresibHasi GOPMYIMPOBKa> KOHUENIMH aBTOPCKOTO 1paBa
CcKopee HHIMBHIYaJIHMCTCKas, TOIZa Kak 6puTanckas GopMyIpoBKa, Gonee
IPEBHSS, BRIpaXKaeT 3aneyatiieHue NPOU3BeIeHHs ¢ Hebio 06IIEro HHTepe-
ca, TaKoil OHa;OABJSAETCA B 3aryiaBuu BputaHckoro CraTyTa KOpoJeBbl
Annn 1709 r.: «An act for the Encouragement of Learning by vesting the
Copies of Printed Books in the Authors or Purchasers of such Copies during
the times herein mentioned», uto MoXHO npUGIH3HTEIBHO TEPEBECTH KaK
«3aKO0H 0 IooIIpeHIH 06pa30BAHNA TyTeM 3aKpeIUIeHHs 32 aBTOPaMH K
npHOGpeTaTeIIMY KOIMH NEYATHEIX KHUT TIPAB Ha MOC/IEHHE Ha yCTaHaB-
JIMBaeMoe HaCTOSIIAM 3aKOHOM BpeMsi».3

Huke paccMaTpHBAIOTCS NOHSTHSI OCHOBHBIX COCTABJISIONINX MHTEN-’
JIEKTYaJIbHOM COGCTBEHHOCTHL. ’

2 [Iporpamma DAP (PHARE) 3akoHOAATeIbHBIH OIBIT cooémecma B chepe
HHTeNJIeKTyanbHoll cobererHocTu., — 1997. C. 7. ‘

3 JO. M. Toporckux. A36yia aBTOPCKOTO npaBa — M. IOpmmquKaa JuTepa-
Typa, 1982. C. 21.
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MpomblwAeHHas COGCTBEHHOCTD
Marentsi Ha n300peTeHns

W3o6pereHueM siBisieTcsl Takas HOBas MAesl, KOTOpas TO3BOJISAET Ha
IpaKTHKE PelIUTh KOHKPETHYIO ipobieMy B obsacty Texunku. Kak npasu-
710, n300peTennst OXPaHSIOTCSA ¢ IOMONIBIO ATEHTOB, KOTOPHIE TAK U Ha3bi-
BalOTCH — «IIaTeHThl Ha M306peTeHyes. Bee cTpaHbl, KOTOPBIe HPEAOCTaBIA-
0T IIPaBOBYIO 3aIUTY M306peTenuit, a Bcero ux Gonee 140, menaroT 3To
HMMEHHO C IIOMOIIBIO NaTeHTOB. XOTA B HeKOToprX CTpaHaX MMEITCT 1
HHBIe CPeJICTBA OXPaHBL

OcHOBHa# 11e/Ib MAaTEeHTHOH CHCTEeMBI IPOCTAa M pasyMHa: 06ecneuuTp
Tporpecc B 06J1aCTH HPOMBINLIEHHBIX TEXHOJOTHi B OGIIMX MHTEepecax.
JIns fooIpeHnsT TEXHUIECKHX YCOBEPIIEHCTBOBAHUH M CONEHCTBHS MX
PacKpHITUIO (YTO NpeANOYTUTEbHEE HX TaHOTO ycronb3oBaHms)t MoGoe
JIHII0, pa3paboTaBillee YCOBepIIEHCTBOBaHYE, HIIM HHOE U3JIe/IVe, WK CTIo-
cob ero M3roTOBJIEHHS, WIH HOBOE BeNECTBO, H/HAM clocob ero moy-
YEeHHS, MOXKeT Tocjle PacKphITHA AeTanell IlarenTHOMY Glopo cBoeil MM
MHOI CTPaHEI TIOTYYUTH ONpefie/IeHHbIH HaGop HCKIOYNTENBHBIX NIpaB Ha
omnpejieieHHbIH nepHox BpeMeHH. ITo ucTeyennu atoro neprozna nsobpeTe-
HHe BXOAHT B obmerpaiianckuii o6opor. Ilpenocrasnenne HCKIIOUH-
TeNbHBIX IIPAB ONPABAaHO Ha TOM OCHOBAHUH, 4TO eciv 61 u306peTarTenb
He paspaboTay U He pacKphUL JaHHOE YCOBEPINEHCTBOBAHME, TO HUKTO He
Mor 6Bl TIOJIb30BaThcA MM Kak B MOMEHT U306peTeHMs, Tak ¥ B Jioboe
BpeMs IIOCJIe 9TOTO, INpHYeM CNOcO6 MBrOTOBJEHHS H3JeNus Mor Gl
ocTaThcs HeMaBecTHbIM. Kpome Toro, mojiyyeHue MOHOIIOJHHBIX IIPaB Co-
AelicTBYeT BHeJ[PEHHUIO H306PETEHNs, TaK KaK 3T0 eMHCTBEHHBIH cnocob
¥3BJIeUeHHs] BITO/(bI 3asIBUTENIEM B Pe3YJIhTaTe HCIIO/Ib30BAHHS u3obpere-
HHSI CaMOCTOSITEJIBHO C IOJy4eHHEM Irpeumymecm HaZl KOHKYpeHTaMH
MM TyTeM paspellieHUs TPETHHM JIMIlaM HMCIO/Ib30BaTh M306peTenne 3a
JIVIIEH3UOHHBIE TITATEXH.

B CcOOTBETCTBUH C 3aKOHO/IATENbCTEOM B 06MacTH n306pe'ra're1mcma
GOJIBIIMHCTBA CTPaH /IJIs TOro, YTOGHI Kakast-1u00 uitest MOrJia CTaTh 00beK-
TOM NIPaBOBO# OXpaHHI (T. €. YTOObI OHa CTajla «IIaTeHTOCIOCOOHO#» ), Tpe-

4 Eme Besivkwmit JleonapHo Best CBOM 3alKCH JIEBOH PYKOil cpaBa Hajl€BO H
BLIBEPHYTHIMHM HaH3HaHKY GyKBaMH, a2 BO BCeX €ro TEXHHYECKHX 3cKu3aX obHapy-
JKUBaeTCs JIMIIHAA IecTepeHKa, Aejaolias HeBO3MOXXHON paboTy 3ayMaHHOTO
MeXaHH3Ma IIpH ero BocnpousBeneHHH. [ABTOpCcKHe npasa peK]laMHCTa .// 3axo-
HOJATeJIbCTBO U okoHOMHK3, 1994, Ne1. C.7.] -
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Oyertcs, uTo6bi OHa 6blaa #0601t B TOM CMBICIE, YTO OHa ellie He GblIa omy6-
NUKOBaHa MM Iy6IMYHO MCIOAb30BaHa; OHA [OJKHA OBITD HeoueeuoHow
(uMeTh «u300peTaTeLCKU YPOBEHb>) — B TOM CMBICIE, YTO OHA He BO3-
HHKJa 6Bl ¥ M060r0 ClIeHATNCTa B COOTBETCTBYIONIEH OTPACH IPOMBILI-
JIEHHOCTH, eciy OB ero HONPOCWIN HalTH pelleHne AaHHOH KOHKpeTHOM
npo6JieMBbl; OHa JOJIKHA Cpasy ke GBITh npuzo0Hot ONR NPUMEHEHUS 8 Npo-

- MbLUAEHHOCTML B TOM CMBICJIE, YTO OHA MOXKET GBRITh H3rOTOBJIEHA WM HC-
T0JIb30BaHa NPOMBIILIEHHBIM TyTeM. Boee Toro, 3akoHOAaTEIbCTBOM He-
KOTOPHIX CTPaH HEKOTOpPBIe KOHKPETHbIE BUABI H300peTeH it UCKIII0YEHBI U3
YHCJIa TaTeHTOCTOCOOHEIX: HATIPUMEp, U300PETEHNS BEUECTB, NOMYYeHHbIX
¢ oMOMIBIO Ipeo6pasoBaHuil Ha SEPHOM YPOBHE.®

OG6BIYHO HPOBOAATCA pasjiNyus MexIy H300peTeHHAMH H3Jenuit u
u3obperenusiMu criocoboB. V306peTenist HOBOTO CILIaBa sIBISIOTCS HpHMe-
poM msobpeTenusi uafiems. Visobperenus cmocoba TMONMyYeHHs HOBOTO
CTIiaBa ABMAOTCH N300peTeHHeM crocoba.

Oxpana, TpeoCTaBJisieMast [IATEHTOM Ha U300peTeHHe, 03HAYAET, YTO JIo-
60i1, KTO X04YeT UCHONb30BaTh H306peTeHN e, JODKEH MOAYYHTh Pa3petieH1e
JIKHA, TOYYHBLIETO MATEHT (ATEHTOBMa/ieNblia), Ha TAKOe HCIIOIE30BaHHe.
Cpoxk oxpaHbI OrpaHHYeH U B 60JIbIIMHCTBE CTPaH cocrasiseT 20 JieT nocie
ZaThI I0/IaYM 3asIBKH HA HOMYYEHHE IaTEHTA.

[IpaBa, npefocTaBasieMble TATEHTAMH, ONPENENISIIOTCS IaTeHTHBIM 3aKO0-
HOZIaTe/ILCTBOM CTPaHBbI, BhbiaBllleji NaTeHT, DTH paBa 06bIYHO HMEHYIOTCS
MCKJIIOYHTETbHBIME IPaBaMH MCIIOIb30BAHHUS 1 BKJTIOYAIOT B cebs:

1) B cayyae maTeHTa Ha H306peTeHNe 3N — MIPABO U3TOTOBIATS,

- WCIIOJIb30BaTh, NIPOJaBaTh ¥ UMNOPTHPOBATH USNEJNs, KOTOPbIe
_ BKJIIOYAIOT B ce0s1 M300peTeH s,
2) B ciyyae IATEHTa Ha W306pETeHHe CIOCOBOB — IPABO UCHOMB30-
- BaTh c1ocob, BKoYaIomuii n3obpeTeHue, a Takke MPaBO H3TOTOB-
JISITh, ICHOJIB30BaTh, IPOJAaBaTh H HMIIOPTHPOBATh M3/EJHs, KOTO-
pble OBUIM H3TOTOBJEHBI C NoMOINbI0 cnoc06a BKJIIOYAIOIIEro
JaHHoe usobpeTeHue,

HMcnonb3oBaHMe 3alaTeHTOBaHHOro M300peTeHns 6e3 Takoro paspe-
IIeHUsT SIBJSETCS MPOTUBONpPaBHBIM. OHAKO M3 3TOro [paBHJa ecTh UC-
KJIIOYEHHS: IATEHTHOE 3aKOHOAATEIHCTBO MOKET MPELYCMOTPETD CIIyYaH, B
KOTOPHIX 3allaTeHTOBaHHOe H300peTeHHe MOXKeT GHITh HCHOJb30BaHOo Ge3
paspelleHHs HAaTeHTOBNAIeNbIIa, HATIPUMED UCTIOIb30BAHUE TOCYIaPCTBOM

5 BpenieHue B MHTEJUIEKTYaibHylo cobcTsenHocTs. Hybamkamus BOMC
Ne 478 (R). ISBN 92-805-0752-4. BOUC, 1998. C. 8.
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HJIN OT MMEHH TOCyZIapCTBa B HHTepecax obImecTBa Wi HCIIONb30BaHUE Ha
OCHOBaHWM NPUHYAUTENbHOH ANIeH3uH. IIpunymTeNbHAas JIUIEH3HS B~
JIseTcs paspemieHeM Ha HCIIOIb30BaHHe H300pEeTEeHHUS, BBIIABAEMbIM ITpa-
BUTeJbCTBEHHBIM yUpesk/ieHHeM, KaK [IPaBuiIo, B 09eHb OrpaHHYEeHAOM YlC-
Jie CJIy4aeB, NPSMO IIPeIyCMOTPEHHBIX 3aKOHOM, IIPHYEM TOJBKO B _TeX
CIIy4asx, KOIZia JIHI{O, JKeJaloliee UCTI0Nb30BaTh 3allaTeHTOBaHHOE H300pe-
TeHHe, He B COCTOSHIHU IIOIYYHTD paspellieHHe NaTeHTOBAANebIA. Y CIOBUS
BBIIAYH TIPHHYZAMTENBHBIX JHIEH3HH MOAPOGHO PEryaupyIOTCsI B COOT-
BETCTBYIOIlEM 3aKOHOAATeNbCTRE. B YacTHOCTH, NHOCTaHOB/IEHHE O Bhilaye
TIPUHYAWTEIbHON JUUEH3UH OOBIYHO BKJIOYAET yKa3aHHe O BHIILIATE BO3-
HarpaxaeHHUs naTeHToBanebny. Kpome Toro, KaK [IPaBHJIO, TAKKeE [I0CTa-
HOBJIEHHSI MOTYT OCIIApHBaThCSL.

ToncyuTaso, yto B 1995 T. Bo BceM Mupe 65110 BHAaHO okoo 710 000
nareHtos. Kpome Toro, noacuutano, uro Ha xosen 1995 r. Bo Bcem Mupe. Ha-
CYHMTBHIBAJIOCH OKOJIO 3,7 MIJLIMOHA neﬁcnayrommc natenTos.b

MCT OpHA U 3BOAIOLIHA NATEHTOB -

B scTOpHM NaTeHTOB BHIZENSIOTCS TPY BAXKHBIX EPHO/A.

1. IlpumBuneruu (XV—XVIII 8.): cyBepeH MpenocTaBIseT MOHOMIOIMIO
10 CBOEMY YCMOTPEHHUIO; BAXKHYIO POJTh MIPAIOT KOHUENIHUS HOJIe3HOCTH
H — MHOT/Z2 — KOHIENus (haBOPUTH3MA. :

2. Hanvonayasie natents (1790—1883 rr.): 060t nabuparens Bripa-
Be MOZATh 3asIBKY Ha MATEHT, BRIa4a KOTOPOrO 3aBUCHT UCKIIOYUTENBHO OT
06BEeKTHBHBIX YCIOBHI; GXpaHa MeCTHBIX u3obpereHuit 3a py6e>1<0M He
TIPaKTHKYETCSL.

3. WrurepHanmonanusarus (¢ 1883 r. mo HacTosmEee BpeMs): BMeCTe C
MeXITyHapofiHoit ToproBJieif pa3sBuBaeTcs 0XpaHa H3obpeTenuii 3a npese-
JIaMM CTPaHbl IIPOUCXOXKIAEHUS; 3TOMY PasBUTHIO cnocoﬁcrnyro*r Bcelvmp-
HbI€, ¥ PETHOHANbHEIC KOHBEHIAH.

TIpuBunerneii siBAsieTcs NOKYMEHT, [I0 KOTOPOMY CYBEPEH IIpelIOCTaB-
N1 0coboe NpaBo OTAETbHOMY JIHILY. DTH TPHMBIIETHH MOT/IM COHEpXKaTh
npaBa pasJNYHOTO Poja s beHedHIMapa, B YACTHOCTH 0CBOGOXK/IEHHE OT
" MPaBWJI THJIBAWH, OCBOGOXKIEHNE OT HANOro06/I0KEeHHS, IPEOCTaBIeHIe
3eMeNtb, 6eCIIpOlIeHTHEIE 3aMBI, HATYPAIH3AITHIO | JaKe ABOPSHCKHE TUTY-
b1, TIpUyMHEL, 10 KOTOPHIM OHH BBIIABATIHC, TaKKe OBUTH BeCbMa pasHoo6-

6§ BOMC — BcemupHasi OpraHM3aliisi HHTEIEKTYANbHON COGCTBEHHOCTH.
O6man undopmanus. [lybnuxarms . BOI/IC Ne 400 (R) ISBN 92-805-0238-7.
BOMUC, 1997.C. 8.
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pasHbl. [IpuBHIErny; BrilaBaBIIHecs Ha pa3paboTKy IMOJIe3HBIX HCKOIIae-
MBIX, CYHTAIOTCSI IIpe/IBECTHUKaMH IPOMBILLIEHHBIX NpuBmieruii. CaMmble
paHHHe IPUBU/IETHH, IPEJOCTABJIABIIHECS HA MCIO/Ib30BaHKe. HOBOM Tex-
HUKH, He NMPOBOAUIHU Pa3iuyuil MexJy U3o0peTaresieM. B COBPEMEHHOM
CMBICJIe. CJIOBa M JIMIIOM, BHEAPUBIINM TEXHHKY, yKe U3BECTHYIO 3a pybe-
skoM. CyBepeH ObLI 3aMHTEDPECOBAH B TOM, YTOOB! HHHOBALYISI 3aMeHS1JIa UM-
TIOPT [IyTeM BHYTpeHHEro Npou3BoACTBa. BeHeunanckas Pecry6vika Briep-
Bble MPHHsLIA N0JI0KeHKe 00 310 (popMe NPUBUJIETHH, TaK Ha3biBaeMBble,
«Ilapte Benenyana» (1474r1.). -

D70 MONOXKeHHe 3aJIOKWJIO NPUHIUINBL, Ha KOTOprX IOJDKHBL ObLIH
CTPOYTHCS [TATEHTHL: IOJIE3HOCTH HOBBIX H300peTe Uit VIS rocylapcTBa, UC-
KJIIOYHTeIbHbIE NIpaBa MepBoro u3obpertaresist Ha OrpaHHYEHHBIH IepHo,
HaKasaHue 3a HapyllleH#e Ipapa.

B AHIIMY B 1IepHOJ 32pOX/€HNUSE HOBBIX npouanoncn; (XII—XIV BB.)
oXpaHa IIpHHHMAa (OpMY TIpeOCTABIeHH)S. BHEPSBIEMY HOBYIO TEXHO-
JIOTHIO HCKIIOYMTENLHOTO NpaBa Ha ee UCNIOIb30BaHMe HA. JOCTATOYHO Ipo-
JIOJDKUTeNbHBIA Neproll ee HaJaKUBaHus H o0ydeHHsl JPYTUX MOJIb30Ba-
Huwo eio. VickiounTesbHOe NPaBo aBajio u3obpeTareio Gpopy B KayecTse
KOMIIeHCal[HM 3a TIpefOCTaBjieHHe TOCyAapCTBY HOBOTO IPOM3BOICTBA U
Gonbleil He3aBMCHMOCTH. _

Taxne BpeMeHHbIe NIpaBa 3a4acTyIO NPefOCTaBAIHCh NIyTeM TATEeHTHBIX
IPaMOT, CBOEOGPAZHBIX «OTKPBITHIX ITMCEM»>, TaK Ha3bBaBIIMXCA NOTOMY,
YTO IeYyaTh HaXOAMJIACh BHM3Y JIMCTa, @ He Ha CBEPHYTOM JiUcTe. JTO ObLIO
o(HIUATTHHBIM H3BellleHKeM 0OLIeCTBEHHOCTH O IIPeXOCTaBJIeHHBIX [IPaBax.
Bymyun nepBoHayaibHO 3aXyMaHHO# 2151 NOAZEPKKH HOBBIX IPOH3BOJICTB,
CHCTeM2 TIPEJIOCTaBIEHHMs TAaKHX NPaB 3a4acTyl0 CTAHOBHJIACh 06BEKTOM
3noynoTpeGneHuit. B napiaMeHTe 6bU1M 3asBIeHBI POTECTHI, H KOPOJIEB-
CKasl BJIaCTb Aajia obellaHue, YTo NaTeHTh 6y ayT paCCManPIBaTbCSI B CyZ€e6-
HbIX pa3bHpaTesIbCTBAX.

Onxto 13 HanboJiee 3SHAMEHUTHIX cyzlet’)ﬂmx pa36npa1'enbcm 'raKoro poza
cocrostnock 1o aeny «CykoHHmKos u3 Mncauuas, B Xoie KOTOPOro GhLIO.
ckasano: «Ho ecsm KT0-To BHeC HOBOe U300peTeHHe M HOBOE IIPOM3BOACTBO
B KOPOJIEBCTBO C PHCKOM /I CBOe#i JKM3HHU U C 3aTPaToif CBOEro COCTOSHUS
WJIH 3a11acoB M T. JI. WM KTO-TO CO3/all KaKoe-IM60o HOBOE OTKDHITHE, TO. B
TaKHUX CIy4yasx KOpoJib IO CBOEeMY 61aropacmofioxeHHI0 ¥ MHJIOCTH AJISA
KOMIIEHCAlIHH €TO CPeJICTB H YCUIIHIA MOXKET YCTaHOBHTb, UTO JHLIb TOJIBKO
oH 6yneT uMeTb NMPaBO NOJIb30BATHCA TAKMM NIPOM3BOACTBOM MJIM TOPIOB-
el B TeueHNe ONpPEe]IEHHOTO BpeMeHH, IOCKOJIbKY BHayaJle JIOAH B KOPO-
JIEBCTBE He 3HAIOT O HeM Y He MMEIOT 3HAaHMii ¥ MaCTepCTBa ISl €T0 MCIOb-
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3oBaHuA. ONHAKO KOLJa MaTeHT npexcpa'rm‘ neiicTBIe, KOPOJb HE MOXKET
NPeZIOCTABUTE €I'0 BHOBb».

3noynoTpebIeHUs TP NIPEAOCTABICHUH 0COOBIX NPaB NMPONOJDKAIIHCH
BILIOTH 0 1628 r., koraa Gsuno npunsito [Tosoxenne o moHononusx. Co-
TJIaCHO €My BCe MOHOIIOJNHH, OCBOGOXKAEHWS ¥ NpPEJOCTABIEHMS IpaB
OOBABNANNCE HeAeHCTBUTEIbHBIMY, 32 HCKJIIOUEHHEM <BCeX NMATEHTHHIX
rPaMoOT U NPEROCTaBIeHUH IPUBHUJIETHH Ha CPOK B YeTHIPHARLATD JIET WK
MeHee TOro, KOTOpbIe 6yAyT YUUHEHBI O3/Hee, Ha HCKIIOYUTENbHOE 3aHSI-
THe WIH co3/laH¥e HOBbIX [IPOU3BO/ICTB B 3TOM KOPOJIEBCTBE, NOJTHHHOMY
1 TIEPBOMY H300peTaTesTio TAKUX IPON3BOACTB, KOTOPHIMH He HMEIOT 1paBa
NIONB30BATECS APYTHE JMLA HA BPEMs! YUWHEHNSA TaKHX NaTeHTHBIX rPaMoT |
NpeAoCTaBIeHMI NpaBy.

Cucrema npuBWIEruil pasBUBajach B AHIIUM TOCPEACTBOM [les-
TeJIbHOCTH CYZOB B HANPaBJeHWH CHCTEMEI NMPENOCTABIEHH NPaB, OCHO-
BaHHOI MCKIIOUUTENBHO Ha MPOLECCYalbHbIX YCIOBHAX, IPUYEM HEKOTO-
phble U3 HUX, TaKWe, KaK IpeZlocTaBleHHe MOAPOGHOTO ONCaHUSsI, KOTOPOe
crayio TpeboBathest ¢ 1711 L, 6me npenBecmnKaMn COBpEMEeHHBIX Ta-
TEHTOB.

C 1760 1. yuc10 NaTEHTOB, BHLIABABIINXCS B AHIJIHH, 6bICTpO yBeJIHYU-
BaJIOCh B IIPSIMOii CBSI3M C IPOMEINVIEHHOH peBoionueil. OfHaKO B IPYTHX
CTpaHax, I'Zie HHAYCTPUAJIN3allis Hauaiach NOo3xHee, YUCJIO TAaTEeHTOB OCTa-
Bastochk HebonbuM. Bo Dpanmuu HeoBepHe, BHIpaskaBilleecs B OTHOIIIE-
HHUH TI00BIX TIPENSITCTBUI CB06O/Ie IPON3BOACTRBA M TOPLOBJIH, BMECTE C He-
BHICOKAMH: pe3yJIbTaTaMH, OGHIYHO ~JOCTHraBIIMMUCS obrafaTensMu
<«IIATEHTHBIX FPaMOT», IPHBEJIO K TOMY, 9TO 110 PEHIEHHIO MOHapXa Bee beHe-
(buUNIHaphi TEPSLIH CBOY TIPaBa, €CIM OHM He IPUMEHSLIM CBOH H306peTeHus
B TeyeHHe OAHOro roza (zexaapanus 1762 r.), a TakKe K OTKJIOHEHHIO 60J1b- -
IIOrO YHC/a XOAATANCTE O MPUBIJIETHSX.

Cnenyomym 5TanoM pasBUTHs1, KaK yKasbIBaJIoCh, 6bi10 NIPe0CTaBIIe-
HHe Hal[MOHANBbHAIX arenToB, [Toutu ogHoBpeMerHo Coennrennble IUtaTet
(B 1790 r.) u @pauuus (B 1791 r.) NpUHANA NaTeHTHHIE 3aKOHBI, OCHO-
BaHHBEIE Ha Bblauye TATEHTOB BCeM HM300peTaTessiM, eCH BHIITOMHSIHCH
onpezeneHHble 06bexTHBHBIE yetoBus. CtaTbst 1 ¢ppaHIy3CKOro 3aKOHa OT
7 supaps 1791 r. 6612 ocobenHo BaxHOM: «JIl060€ OTKpHITHE HIIM HOBOE
usobpeTeHye B II060M BHJIE IPOM3BOACTBA ABJSIETC COGCTBEHHOCTHIO €ro
aBTOPA; BCAEACTBHE YEro 3aK0H JOJKEH TAPAHTHPOBAThH eMy BCECTOPOHHEe

7 Bsenmenue B HHTC]IJIBKTyaﬁbHyIO coberBenHocTh. Ilybnuxauuss BOUC
Ne 478 (R). ISBN 92-805-0752-4. BOUC, 1998. C. 18.
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M [IOJTHOE [JOJIb30BaHHe UM B COOTBETCTBHH C YCJIOBHAMH M Ha CPOKH, KOTO-
pble OyyT yCTaHOBJIEHEL fanee» 8

3aKoHO/aTe b, OAHAKO, TAaKKe MPOSIBIJL U HALIHOHAIHCTHYECKYIO 03a60-
4eHHOCTB: IpUHsTas B 1793 r. nonpaeka k sakoHy B CIIIA noaBojisna mpe-
JOCTaBJISATh MIATEHTH JHUIIb CBOMM IpaxaHaM; Bo @pannuu auno, BBOI-
Hiee B HCII0JIb30BaHue 3apyGesxKHyIo TEXHUKY, paCCMaTPHBAIOCh HapaBHe €
TOJUIMHHEIM H306peTaTe/leM, 3 TOT M3o6peTaTe/ib, KOTOPHIi ITOJyYa IaTeHT
Ha cBoe H306peTeHNe 3a pyGeskoM Hocie oJTyyeHHus MatenTa Bo Dpaniuy,
TepsuI IIPaBO [OJIb30BaHYs (PPaHIy3CKHM NaTEHTOM.

- HoBasl cucTeMa MTOJyYHIa IIMPOKOE PACIPOCTPAHEHHE B TeYeHHe IePBbIX
JecAaTHIeTHH AeBITHAIUATOTO BeKa, B 0COOEHHOCTH B pe3yJsbTate IpMMeHe-
HHs (DpaHIy3CKOTo NpaBa B CTpaHax, 3aBoeBaHHEIX Hanoseonom. B Monapxy-
SIX, KOTOpPBIE COXPAHWINCH WIH OBLIM BOCCTaHOBJEHH! HHocue 1815 ., mpuHImn
TIPUBUJIETHI COXPAHUJICS, O{HAKO Ha TIPaKTHKe IPaBO Ha HATEeHT GBLIO K-
3HaHO TIoBceMecTHO. C MPUXOZOM NPOMBILLIEHHON PEBOJIIOLUH B ApYrHe
CTpaHbl MPOU30LIEN KOJIWYECTBEHHbIH B3pbIB YUCJA NATEHTOB: B IIEPHOZ
1815—1820 rr. CIIA, ®panuusa U Bpuranus ABISIMCh €AMHCTBEHHBIMH
CTpaHaMH, KOTOpHIe BbiiaBau Gonee 100 natenTos B rof, B nepuoa Mexcry
-1850 1 1854 rT. KakAasi M3 ATHX TPex cTpaH Npessouuia uncio 1000, a He-
CKOJIBKO JIPYTHX CTPaH BHIAABAJIM YKe 110 HECKONBKY COTeH IaTeHToB. B To Xe
caMoe BpeMsl, KOT/Ia TIPOUCXOAIJIO 3TO KOJIMYECTBEHHOE pa3sBUTHE, ObLIM BBe-
JIeHbl ¥ KaueCTBeHHbIe ycoBepiieHcTBOBaHMA. [IpocTo BBO3UBHINE TeXHHKY
TIepecTaiM pacCMaTpHBaThes Kak u3obperaTeny, Oblia pa3paboTaHa KOHIEN-
HUS HOBU3HDI, OBUIH NIepeCMOTPEHbI i B Psijie CIydaeB YIpoIleHbl TpeboBaHUsA
k opme. [Toutn mopclozy, 3a uckmoyerneM Coemubensbix lltaTos, rie axkc-
TIepTH3a 110 CyllecTBy Gblia BBeieHa yxke B 1836 1., ipeobiiajiasa perucTpaiu-
OHHasi cucTeMa, XOTs HHOCTPaHI[bl, KaK IPaBIJIO, ObLIY BIIPaBe IIOJyYaTh Mec-
THbI€ TIATEHTD, IATEHTOBaHUE OJIHOTO U TOTO ke N300peTeHNst B HECKOJIbKHIX
CTpaHaX OCTaBAJIOCH ellie PEIKOCTBIO, OTYACTH U3-32 OTCYTCTBHS HEOOXONMMO-
CTH ¥ OTYACTH H3-32 CJIOXKHOCTel! IPOLIENyphl, YTO AEIA0 MHOXKECTBEHHYIO
OXpaHy 3allyTaHHBIM AEIOM C HeonpeesieHHoi 3¢ ¢ekTHBHOCTDIO.

Hanuune HallYOHAJILHBIX ATEHTOB BOCIPHHUMAJIOCH, OHAKO, KAK TIpe-
IATCTBYE Ha IyTH MeXAYHApoAHO# Topropiu. C ycrexoM cBoGObI TOProB-
JiH, TZie TPUMeP NOKa3biBasia AHIJINS, Ka3aJioch, YTO NaTeHTHas cucTeMa 6y-
IeT OTMeHeHa BMECTe C TaMOJKeHHbIMU 6apbepamu. OaHako usobperarein
¥ aCCOLMHPOBABIIMECS C HUMH NPOMBIIIIEHHUKH TeXHAYEeCKH Hambonee

8 Beenenne B MHTe/IeKTyalbHylo cobcrBenHocTh. IlyGmuxamms BOMC
Ne 478 (R). ISBN 92-805-0752-4. BOMXC, 1998. C. 19.
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Pa3sBUTHIX CTPaH B OTBET Ha 3TO nponoarnacn.m uzeio Mexcnynapozmon
OXpaHBI U306peTeHuil.

Bo Bpems BeemnpHoii Bricrasku B Bere B 1873 r. MATeHTHBIA KOHI'pecc
HpECTaBUJI Pa3JIMYHEIe HIIeN 110 3ToMY Bofipocy. B To ske camoe BpeMs 5K0-
HOMHAYECKHI KPU3NC 3aMOPOSHA MBICHB O CBOOOZE TOPrOBJIM U CTAJ MPH-
YyHOM HenpusiTHs Moboi maew oTKa3a ot nateHToB. B [lapike Bo BpeMs
ellle O/{HO BCEMMPHOH BHICTABKH MEXAYHaPOAHbIH KOHIPECC Ha4aJ ¢ NOoA-
TOTOBKH PeLIeHHS 0 MeXAYHAPOAHO 0XpaHe IIPOMBINLIEHHOM COOCTBEHHO-
cri. PaspuTie npopomkanocs B 1880 r., i qurioMaTiMeckas koHgpepeHIHs
B KOHIIe KOHIIOB npuBesia 20 Mapra 1883 r. K MOATIMCAHWIO KOHBEHIIMH, Y-
pemapieli Colos 1o oxpaHe IPOMBIIIZIEHHON COBCTBEHHOCTH. A

C noamucanus Tlaprwkckoll KOHBEHIHH HAYAJICA TIePHOA MHTEPHAIMO-
HaJIM3allH IPOMBIILIEHHOM cOGCTBEHHOCTH U, B YACTHOCTH, TaTEHTHOM CH-
‘creMBl. IapymxcKuil col03-Cco3laN OCHOBY, Ha KOTOPOit 6pUI0 obecmeueHo
JOCTHKEHHe Iporpecca ITy'TeM HEpAOAHYeCcKUX NiepecMoTPoB KoHBeHIHH B .
1ess1x 60MBIIEro ee COOTBETCTBHA TPEGOBAHMSM COBPEMEHHOCTH.

- C camoro cBoero cosganus Iapuikckas KOHBEeHUHS TpefycMaTpUBaia
BO3MOXKHOCTb 3aKJIIOYEHUs] TOCYAaPCTBAMH-UJieHaMH «QCOOBIX coramie-
HUli» MexAy co6oii B OTHONIEHWM TIPOMBIILIEHHOH co6CTBeHHOCTH. DTa
BO3MOXKHOCTb HHTEHCHBHO HCIIOJIb30BAIach, B OCOGEHHOCTH JUIST 3aKJII0Ye-
Hug JloroBopa o narenTHoit koonepanuu (PCT) (1970; axMuHMCTpaTUB-
Hbie ¢pynkuuy Beinoanser BOMC) u Esponeiickoii naTeHTHO KOHBEHIIHH
41973 aJIMPHUCTpaTUBHbIe QyHKIuE BrlonHseT EBponeiickoe naTeHTHOE
BemoMcTBO — EIIB). 3ty cienuanpHble coranieHus Aal0T BO3MOXKHOCTE
JOCTIKEHHA NPOTrpecca B OrpaHWYeHHBIX PaMKaX — TaM, I’ie He Bce ToCy-
HapcTBa — uieHH IIapikCKOTO: COI03a HMCHBITHIBAIOT -HEOGXOAMMOCTD
YBEJIMYHTD CBOIO BOBJIEYEHHOCTD B MEXKAYHApPOXHEIE 00s3aTeIbeTBa. 3a HC-
KJAIOYeHHEM CODIAIIeHNH, KOTOPHIe OCHOBaHBI Ha reorpaduyeckoM NPUHIM-
Te, BCe OHHM OTKPHITH sl y9acTHA BeeX ¢TpaH — ydacTauil Colosa.

1 wiona 2000 r. na [lumuiomatiyeckoi koHgepeHpu B Kerene 6bUT IpHHST
Jlorosop o natenTHOM npasé (Patent Law Treaty — PLT)?, xotopstit, 6e3yciios-
HO, CTaHET DYeHb BaXKHOI Bexoil B Jlejie HHTEPHALMOHAIW3ANWH MHTeJLIeKTY-
aJIbHOM CcOBGCTBEHHOCTH W GyleT crIocoOCTBOBATh PasBHUTHIO Y TAPMOHM3AIMH
MeXTYHapOJHBIX SKOHOMHYECKIX OTHOIIEH I M COTPYAHHYECTRA.

9 http:; / Jwww, ompi.org/eng/document/pt dc/mdex htm.
TIpumeuanye: sayacTyo MHGOPMANHUS, Ha KOTOPYIO IIPHBOASATCS CCHUIKY B Ha-
"cTosile#t KHMTe, HUTAE, KpoMe kak B cerw VHTepHeT, He npefcTaBieHa. ABTOp
KHMIH He MOXET rapaHTHpOBaTh TOYHO, YTO COOTBETCTBYIOMIUE CTPAaHUIBL 6yAYT
HaXO[MThCA. HA CBOUX MecTax. BriBepka cchtok npooaunacs 1 Mapra 2001 r.
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fMoAe3Hble MoAeAu

Bropas ¢opMa oxpaHbl M30OpeTeHMit COCTOMT B PEIHCTPALHMH HJH
BbIAAYe MAaTEHTA Ha <ITOJIE3HYIO MOZieNIby. BHpaxKeHHe «note3Hast MOJeJIby
VCTIOTIb3YeTCA /Il HaMMEHOBaHHs ONpefe/IeHHBIX BUIIOB H300peTeHui.
B GobIIMHCTBe HALIMOHATBHBIX, 3aKOHOJATENBCTB, COAEPXKANMX TOI0XKe-
HHA 0 TOJIE3HBIX MOJIEJISIX, B 3TY KaTETOPHIO BXOJAT usobperenns B obnac-
TH MexaHuku. OOGBbeKTaMH N0JIE3HBIX MOJIeIell ABJIAIOTCS YCTPOUCTBA, npu-
crocobyieHds M TIOJIE3HbIE NIPeAMETHL. Honeanme MOI[eJIH HOTZa HHave
Ha3bIBAIOT <MAJLIMH NaTEeHTAMH>. :

TTozesHble MOJE/H, KAK IPABUIIO, OT/IMYAIOTCS OT u306peTeHuu, Ha Ko-
TOpBIe BLIAAOTCA OBbI4HbIE TIATEHTSI, CJIeAYIOLIMM: BO-TIEPBHIX, 6oJlee HU3-
KHM “H306peTaTesbeKuM YPOBHeM; BO-BTOPHIX, OGBIYHO 3HAYMTENbHO
MEHBIIMM CPOKOM OXDaHbl; M, B-TPETbUX, OoJiee HH3KHUM Da3MepoM IIo-
nutaH. Bosee Toro, B onpe/ieIeHHBIX CTPaHaX TaKKe HMEIOTCSA 3HAYHTe b
‘Hble pa3/IMdus B NMPOLEype NpeNocTaBleH!s OXpaHbi NOKE3HON MOAeNH:
IaHHas TpoLieaypa o6braHo kopoye U MpOLLe, YeM B CITyyae HaTeHTOB Ha
usobpeTeHne.

MpomblwAeHHbie 06pasubl -+ ' T

I[TpombinieHHbIH 06pasell pezicTaBsieT co60i OpHAMEHTAIBHBI acTieKT
noneaHoro uszemus. C paciBeTOM HCKYcCTBa Au3afiHa 3a TIOCENHNE He-
CKOJIbKO JIET TOTpebuTe i Bee GoIblie CTPEMATCS K TOMY, YTOOB! 0JIE3HOCTD
TOBAapOB COYETANACH -E NPHATHBIM BHEIIHMM BujoM. Kak ciencrBue atoro
(bUPMBI-M3TOTOBUTENN YBeJWYWJIM CBOM PacXofbl Ha MU3aifH U COOTBET-
CTBEHHO Ha OXPaHy Pe3yJIbTaTOB TBOPYECKOI0 TPY/a AM3ai{HEPOB IyTEM Pert-
CTpalliy COOTBETCTBYIOMHUX POMBIILTEHHBIX obpasnos. OpHaMeHTaTbHbII
aCIeKT MOXET COCTOSTh M3 TPeXMEePHBIX 3/ieMeHTOB ((bopMa M3/iesnst) Iy
JBYMEPHBIX 3J1eMEHTOB (OYepTaHHe, PHCYHOK, PaciiBeTKa), IIPH 5TOM OH He
IOJIKEH IMKTOBATHCS UCKITIOUUTEBHO WK [MABHLIM 06pa3oM TEXHHYECKUMH
Wix QYHKIHUOHAMBHBIMH CO0OpakeHHAMM. [N TOro YTOObI IPOMBILITIEHHBII
obpaselt ozTaza noj oXpaHy B 06JIaCTH IIPOMbIILIEHHON COOCTBEHHOCTH B
CTpaHe, OH JIOJKeH ObITh OPUTHHAIBHEIM YJIM HOBBIM M AOJIKEH GBITh 3aperuc-
TPHPOBaH B FOCYJapCTBEHHOM BeJIOMCTBE (o6mtmo B TOM K€ BEJIOMCTBE, KO-
TOpOE BRAET maTeHThl). OXpaHa IPOMBILLIEHHOTO o6pasiia NoApasyMeBaeT,
4TO Ge3 COrIacHs BJaJIeNblia OXPaHsIeMOT0 TPOMHILILIEHHOTO 06pasla TpeTbH
CTOPOHBI HE MOTYT M3TOTaBJINBATh, IPOAABATh MJIH UMIIOPTHPOBAThH3/ETH,
coiepaKallye WIN BKINIoYalolHye o6paselt, KOTOpbit ABNSIeTCSA KOIHMeH WM Tak
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Ha3BIBaeMOH «CY1IeCTBEHHO KOMHUel» (T. €. UMeeT JJOCTATOYHYIO CTeTleHb CO-
BIIaJICHHUSI) OXPAHSIEMOTO TIPOMBIILIIEHHOTO 00pa3ia, ec/iv Takue NeicTBHs
OCYLIECTBIISIIOTCS B KOMMEPYECKUX LEJISX.

IIpoMeinuieHHbIii obpa3eny HO/KEH MOAAABATHCS THPAXKHPOBAHHWIO B
NPOMBIIIEHHBIX MaciTabax. OTcioZia M Ha3BaHKe «IIPOMBIILUIEHHBIN 06pa-
3enl»>. Eciim 210T nocaenuuit KpuTepHit He yAOBAETBOPSETCS, O6BEKT MOXKET
KJIaccupHUMpPOBaThCS KaK NPOM3Be/leHHe HCKYCCTBa H OXPaHsAThCs aBTOp-
CKHM NPaBOM, HO He 3aKOHaM¥ 110 NpoMbinieHHo#H cobcrBenHoctd. (ITpu
3TOM He HCKJII0YaeTCs, 4TO OPHAMEHT, IOMTyYasi OXpaHy B paMKaX 3aKOHOZa-
TeJIbCTBA 110 MPOMBILIEHHOH COOCTBEHHOCTH, MOYKET TAaKKe OHOBPEMEHHO
TOJTy4yaTh ABTOPCKO-IIPABOBYIO OXPaHy.) ,

B coorBercTBHH C 3aKOHOZATENBCTBOM Psfia CTpaH A1 TOTO YTOOBI
MOJUIEXXaTh OXpaHe, IIPOMBIIINIEHHBL 06pasen; A0KeH ObITh HOBEIM; MO 32-
KOHaM APYTHX CTPaH OH J0JDKeH ObITh OpUTUHaNbHBIM. OXpaHa NpefocTaB-
JisieTCst Ha OFPaHHYEHHBIH CPOK, KOTOPBIi 06bi4HO cocTaBisieT 5, 10 uau 15
net. JJoKyMeHT, YIOCTOBEPSIIONIAN OXpaHy POMBIILIEHHOTo obpasia, Mo-
JKET Ha3bIBaTbCsl CBUAETENBLCTBOM O PETMCTPAlMM W MaTeHToM. B mo-
CJIETHEM CJIy4ae K CJIOBY <TIaTEHT» BCErAa JOJKHEI 1106aBJIHTbCSI CJI0Ba «Ha
NPOMBIIIIEHHEIT 06paserrs>.

IMoacuurano, 4to B 1995 r. BO BceM MMpE OBIIO OCYILECTBIIEHO OKOJIO
235 000 perucrpanuit (1 NpoATeHHN PErUCTPAI[UM) TIPOMBIIUIEHHBIX 06-
pasuos. Ha koHe11 3Toro e rofia HaCYUTHIBAIOCH 0K0JI0 1,35 MJIH feicTBY-
IONMX PerucTpaiuit TIPOMBIILTEHHBIX o6pa3u013 10 -

Tonapuble 3HaKM

IpunaTo cuuTaTh, 4TO Toxapnbrﬁ 3HAK IPEACTABAET coboit 0603Hat1exme
UJIH coyeTanye 0003HaYeHHH, CorysKalllee A TOro, YTOOH! OTAHYHTD TOBapHI
WIH YCIYTH OTHOTO MIPEATIPHATHS OT TOBAPOB HJIM YCJIYT APYTHUX TIPEANPHs-
‘Tiit. OZ1HAKO Ha COBPEMEHHOM 3Tane Ha GOHe poCTa ¥ YKPYITHEHNS TPaHCHA-
IIMOHAJILHBIX KOPNIOPAIIMii TOBAPHbIIl 3HAK MOJKET MCITOJIB30BaThCs IS TOTO,
4T06bI OT/IMYATH TORAPI, IPOM3BOMUMBIE OXHOM U TOH ke (PHUPMOii, HA3BAHHS .
KOTOPO¥ NMOTpeGUTeNIh MOXET U He 3HaTh. IIpHMepoM TOMY MOTYT CHIY>KUTh
BCEMHDHO M3BECTHBIE ToBapHBle 3HakM <Snickers», «Wihiskas> u «Uncle
Bens», npunaanexangie kommnanun Mars Incorporated.

10 BOMC — BcemupHas OpraHusauds WHTEJIEKTYAIbHOH COBCTBEHHOCTH.
O6mas nHpopManns. Hy6nm<amm BOUC N 400 (R). ISBN 92-805-0238-7.
BOMC, 1997. C. 10.
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~ 3HaK MOXeT, B YaCTHOCTH, COCTOSITh H3 OXHOTO HJIM HECKOJIbKMX Xapak-
TepHBIX CJI0B, OYKB, U}P, PUCYHKOB WIH H306pakeHUi, aMOIeM, MOHO-
rPaMM WM OAMKUCe, IIBETOB MM KOMOMHALMIA LIBETOB, MOXET OBITH Tpex-
MEpHBIM, Kak, Hampumep, ¢dopma uiau Jjwoboe IpPyroe creluaabHOE
- othopmieHHe KOHTeHHepa MJIM YIAKOBKH ToBapa (TPH YCJIOBHH, YTO 3TO
He BbiTeKaeT MCKJIIOYUTENBbHO U3. PYHKIMH KOHTeliHepa MJIH YNAKOBKH).
3HaK MOXKET TakXe COCTOSTh W M3 KOMOWHAIIMK BCEX WJIM HEKOTODHIX U3
BBIHLIENIEPEYHCIIEHHBIX 3/IEMEHTOB.. :

Ceroinst ToBapHBie 3HaKH LIHPOKO HCIOJBL3YIOTCS npalc'mqecxn BO
BCEM MHpe — B Pa3BHBAIOLINXCA M IPOMBIILIEHHO PasBUTHIX CTPaHaX, CTpa-
HaX ¢ ppIHOYHOH U IIJIaHOBOH 2KOHOMUKOI. [I0BCIOLY OHM MIPalOT BaskKHYIO
9KOHOMHUYECKYIO pOJib B MapKeTHHIe M TOPropje. B ToBapHEIX 3Hakax B
PaBHOH CTeNEeHH 3aUHTEPECOBaHBI T€, KTO NpeAJiaraeT TOBaphi M, yCIyTrH Ha
PBIHKE, T. €. IPOU3BOAUTENH, AUCTPUOBIOTOPH], ONTOBHKH M DO3HUYHAS
TOPTOBJISL, a TaKKe NOTPeSHTeH, TOCYIapCTBEHHbIE OPTaHbl ¥ BCSI SKOHOMM-
Ka B IIeJI6M.

ToBapHbIii 3HaK 103BoJIAET pupMe, ncnonbsylomeﬁ ero, 06paTuTh BHH-
MaHHe N0TeHHUAaJbHBIX OKyIaTeel Ha cyllecTBOBaHUe TOBAPA, IPUBJIEYb
K HeMy BHHMaHHe Y, 1Tocjie TOro Kak NoKynaread IO3HaKOMUJINCh C TOBa-
POM, OT/IHYATD €T0 OT AHAJIOTHYHBIX TOBAPOB, UMEIOIIKXCS HA phitke. Llen-
HOCTb TOBapHOTO 3HaKa IIPOYCTeKaeT U3 acCOLMalliy MeKAY TOBapHEIM 3Ha-
koM ¥ u3fenueM. Ilocjie Toro kax TOBapHBI# 3HaK 3aBOeBall XOPOILIYIO
penyTaiiuio, i1 ToBapa CTaHOBUTCS 3HaYMTENIbHO Jierde IIPOHUKATh Ha HO-
Bble PBIHKM M TeM CaMBIM CTUMYJIMPOBaTh SKCIOPT.

OddexTHBHAS cCUCTeMa TOBapHBIX 3HAKOB Takxe CONEHCTBYeT 3alluTe
norpebuteneil oT pa3auyHbIX (GopM HeZoOGPOCOBECTHON TOPTOBIU (KaK,
Halp¥Mep, HCTIO/b30BaHUe BBOJSIIMX B 3abyxeHne 3HaKOB MJIH 3Ha-
KOB, CIIOCOBHBIX BBI3BATH CMELIEHHUE € APYTUMHM 3HaKaMu). Bo MHOTHX ro-
CYZIapCTBaX OTCYTCTBYET 3aKOHOJATEJIbCTBO MO OXpaHe NpaB IOTpeOuTe-
Jiel, a B TeX U3 HMX, B KOTOPHIX TaKOe 3aKOHOAATENBCTBO CYIIECTBYeET,
noTpeOUTeNM 3aYacTyio He B COCTOSHUU 00ecleYuTh HOJDKHOE CobJone-
HHe coGCTBeHHBIX 1paB. B 3THX ciIyyasx 3aKOHOAATENBCTBO IO TOBAPHBLIM
3HaKaM MOJXeT SBUTbCSl €AMHCTBEHHBIM CPeJCTBOM cyneénon 3aLIUTHI
paB MOTpeGHUTE.

TopapHbIe 3HaKM TAaKXKe ITOJIE3HBI H JJIS rocynapcmeﬂﬂmx OpraHOB, KO-
TOpLIe OTBEYAIOT 3a IPOBEpPKY KayecTBa TOBAPOB U yCJIyr. ToBapHble 3HAKH
MOTYT NOMOYb UM ONIO3HATH TOBApH U YCJIYTH, He OTBedalolie TpeboBaH -
SIM 3aKOHA U BbISIBJICHHbIE B Pe3yJIbTaTe Xajlob uiu 1abopaTopHBIX IPOBe-
POK, BBIIEJMB HX M3 [PYIIbl AHATOTWMHBIX WM MAEHTHYHBIX TOBapOB.
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Y HaKoHell, perHCTPAI|s TOBAPHEIX 3HAKOB SBJISIETCS TI0/Ie3HbIM UCTOUHH-
KOM CTaTUCTHYeCKOH 1 axonomnqecxon nﬂcbopmaunu st rocynapcmen-
HBIX OpPraHoB.

" Ilogcuntano, uTo B 1995 T. BO BCeM MUpe ObLIO OCYLIECTBJIEHO OKOJI
OTHOTO MUJIJIMOHA PEryCTpaluii B NMPOAJIeHHH perucTpaldii TOBapHEIX 3Ha-
K0B. Ha KoHelr aToro e rojia HacCYHTHIBAJIOCH G0Jiee BOCBMU MHJIJIVIOHOB
INelCTBYIOIMX perucTpauuii 3HakoB, He cuntas 300 000 MexxayHapOmHbIX
PerucTpalii, OCyeCTBIEHHBIX B COOTBETCTBUH ¢ MazpuickuM corsaime-
HHeM, KOTOpbie COOTBETCTBYIOT npnﬁlmsmelmﬂo TpeM MHJUIHOHAM pemCT—

paruii. !

WUcTopHs 1 5BOAIOLMS TOBAPHBIX 3HAKOB

HecMoTpst Ha TO YTO NIOBCEMeCTHOE MMpPOKOe HCIOMb30BaHHE TOBAPHbIX
3HaKOB MMeeT He/laBHee IPOUCXOXKIEHNE, CAMK 1O CeGe TOBapHBIe 3HAKH 110-
SBHIHCH OYeHb aBHO. ToBapHbIe 3HAKH KaK 3HAKM IPOKCXOKIAEHHAs IPOCTAB-
JISLTMC U3TOTOBUTEISIMU KMPTHYA, KOXKH, KHHT, OPYXKHS, KyXOHHOH yTBapH 1
IpYTHX Beleli axe B APEBHUX KYIbTypaX. DTHMH 3HaKaMH OsutH iu6o 6yK-
Bbl (OGBMHO MHULMAIBI), Jm6o n306paXkeHNsl B BUIE CHMBOJIOB, KOTODBIE
TIPHCYTCTBOBAIM B BHAE KIeiMa Ha TOBAPAX JUIS YKa3aHMs W3TOTOBUTeENs
npofyKuuH. Beayc/ioBHO, 5TH 3HAKY ellle He BHINOIHSUIA HX CErOAHSIIHION
PyHKImIIO o6JierdeHns pacTpoCTpaleHHs ToBapa B CI0XKHOM skoroMHKke. Tem
He MeHee OHM 0G03HAYILTA BAXXHBIH 2/IEMEHT B IPaBe HA TOBAPHHIH 3HAK, KOTO-
PHiii efiCTBYeT ¥ Ceronns, a IMEHHG To, YTO 3HAKH CO3/IAIOT CBA3b MeXTy TO-
BapoOM U ero NIpou3BouTeNeM. Takass MapkHpOBKa HCIOJIb30BANIACh TAKXKE B
KayecTBe 0GO3HaYeHMA BJIANGHUA ueM-nubo. AHramiickoe ciioBo «brand»
(10CTIOBHO — TaBPO), KOTOPOE YACTO CEFOHS UENOIB3YETCS B KaYeCTBE CHHO-
HHMa «TOBApHOTO 3Haka», GepeT CBOe HAYalo OT 06bryast pepMepoB CTaBUTH
KJIefiMO Ha CKOT C TIOMOIIBIO pacxanenﬂoro xenesa, 12

- ToBapHble 3HaKU NMeaH 6co6oe 3HaYeHHe B YCIOBUSIX pac-rymero npo-
M3BOJICTBA TOBAPOB A1 3KcnopTa. CTab, OpyXuUe, CTONOBbIE NPUGOPHI 1
JParolieHHBIE METAIBL, H3TOTOBJIEHHBIE B AHIVIMM 3a/10JIT0 IO IPOMBINLTEH-
'HOU PEBOJIIONMH, Y3Ke TOT/Ia HeC/IM Ha ce6e Tpannunonﬂue 0603HAYEHHS HX
NIPOHU3BOJUTEIEH.

1 BOVUC — Bcemuphas opraﬂuaauuﬂ umemlelcryanbﬂon COBCTBEHHOCTH.
Obmas nHpoOpMalMs. Hy6JmKaumi BOUC Ne 400 (R). ISBN 92- 805-0238-7.
BOMUC, 1997. C. 9.

12 Bpenenve B umememya.nbﬂylo co6erBennocTs.  [yGmukanus BOI/IC
Ne 478 (R). ISBN-92-805-0752-4. BOMC; 1998: C. 20.
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Korza vauanock npeofpa3oBanue ropoACKOI sKU3HH, OCHOBBIBaOIeiics
Ha npoipeccHsix, OCHOBHYIO (opMy peMecHieHHOro IpOM3BOIACTBA SBJSLIN
coboil runpAud. THABAMM HOCHIM NOCTATOYHO 3aKPHITHIM XapakTep: B
HHX MOKHO OBUIO BCTYIMTH JIMIUB JOKA3aBIIEMY CBOM 3HAHHUS U YMEHHUS.
ToBapbl MApKUPOBATUCH 0003HAYEHUSIMI THJIBIAUH, 0603HaYeHUAMH Mac-
Tepa-peMecjieHHHKa, KOTOpble M30HPaUCh UM Pa3 M HaBCETAa IPH Ipefo-
CTaBNeHUM eMy CTaTyca MacTepa, MHOTAA MCIOJAb30BAIUCh 0003HAUEHUS
TIOAMACTEPbsI WM MECTHBIH 3HaK. DT 0003HAYeHUS MOTJIM IIPUHUMATh
dopMy neuaTeil, NPHKPENIIEMEIX K MaTePUAJIaM H TOBapaM, WK npo6up-
HBIX KJIEiM Ha H3]e/IHSX U3 IPATOLIEHHBIX MEeTAJIJIOB.

. Iens MCHONMB30BAHMS TAKKX 0603HAYEHHH 3aKTI0YANACH B TOM, YTOGH
ycTaHOBuTb, cobmoRaeTCs M NpogecCHOHANBHAS OpraHH3allls, KaK B OT-
HOLIEHHMH TIPaBHJI IIPOU3BO/ICTBA, TaK M B OTHOIIEHUH COOJIIONEHNS pasje-
JIEHUS TPYZA MeXIy PasIM4YHBIMHU npodeccusiMi. ITH 3HAKH, HalleJeHHbIE
Ha NOsIBJIEHHE Y PeMeCIEHHUKOB YyBCTBA OTBETCTBEHHOCTH, B GOJIBILINH-
CTBe CjIy4aeB ObUIN 00SI3aTeIbHBIMH H, KaK KOKETCS, He MrPaM CKOJIbKO-
HHUOY b 3HAUNTEIbHOMN POJIM B IPUBJICYEHHHU IIOKyTIaTeNeH.

3anpemanoch HCHOIH30BaHHE 3HAKA, IPUHAIEKAIEro apyromy, acy-
POBOCTb HaKa3aHHH, yCTaHOB/IEHHSIX B X V] CTO/IETHN 32 OAAETIKH, TOKa-
' 3BIBAET, YTO HAPYIIEHHs] HPABIJI CTAHOBIIMCD BCe 60JIee YaCTBIMU BMeCTe ¢
ynaaxoM runsgauit. [Ipumepamu apnsiorcs aauxt Kapaa Ilstoro 1544 r.,
KOTOPBIM IPEANUCHIBAIOCh HCKIIIOYEHHE U3 TPOMECCHU U OTCEYEHHE Tpa-
BOI pyKH, 1 ¢paHIy3cKuii KoponeBckuii axukT 1564 r., koTopblii ycranas-
JIMBaJI CMEPTHYIO Ka3Hb 3a OA/IEJIbHYI0 MapKMPOBKY Napym. i3

Bo Dpaniuu rebauy 6bU1H yIIpas3iHeHbt 3aKoHoM oT 17 Mapra 1791 1., a
NPUBWIETHH aHTMHcKuX rumsaunit ucyesnu B 1835 r. OxHako cucreMa IiIb-
Iuiit Hayana IPMXOAUTH B YIIAZIOK 3a/I0/IT0 0 5TOTO BPEMEHH, YCTYIas MECTO
HepeTyIUpyeMEIM TipodecCHsM, MEeXIYHapOAHOI TOPToBJe U, HAaUHHAas C 3110~
XH IPOMBILLIEHHO} PEBOTIONMY — KPyIHOMAcIITabHbIM HpeanpusTusM. Vic-
Yye3HOBeHUeE NPABWI TUIb/KIA IPUBEJIO K NCYe3HOBEHHIO 3HAKOB THNBAUH, KO-
TOphIe 6bLIM 3aMeHe B! 6oJlee COBPEMEHHBIMY THIIAMH TOBaPHBIX 3HAKOB.

ToBapHbie 3HaK# Hayajiy UTpaTh CBOIO CETOAHSAMIHION DOJb B IeBATHAM-
maToM Beke. ITosiBIeHHe MacCOBOTO NPOM3BOACTBA, YCTaHOBIeHUE Gojee
CJIOXKHOM CHCTEMBI paclpe/ieieHis TOBapoB OT U3TOTOBUTEJS 10 MTOKYaTe-
7151, pacTyIasi TOProBJisi TOBapaMH — BCe 3TO IIPHHECO ¢ coboit Heobxoau-
MOCThH MOBCeMeCTHON HAeHTH(MKaUKWH TOBapoB. TOBapH -ZOJKHH ObLIH

13 BpeseHue B UHTe/LIeKTyalbHylo cobcrBensocts. Ilybmuxamus BOWUC
Ne 478 (R). ISBN 92-805-0752-4. BOUC, 1998. C. 21.
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HOJIy4aTh HOBble HANMEHOBaHKA B JIONIOJIHEHHE K CBOUM pOJIOBbIM NpH3Ha-
KaM, TAKMM KaK HHCTPYMEHTbI, CIIMYKH, ITHBO U T. IL.

C yBennyeHreM UCIIOIb30BAHIS TOBAPHHIX 3HAKOB HACTYIHJIIO Y YBEJIH-
YyeHHe CIyyaeB UX noxaeakH. [leneBbie ToBapbl MOTJIM COiTH 3a GoJiee 0~
porve IyTeM KONMMPOBaHMs 3HaKOB, KOTOPble 0OBIYHO CTABUJINCDH Ha Golee
noporue ToBaphl. Takux caydaes 66110 MHOr0. O6BIYHO 3aKOHHBIE MTOJIb30-
BaTeJIl 3HaKOB He HMeJIH CPeJICTB OCTAHOBHTD TEX, KTO TOJIEIbIBAN MX 3Ha-
kM. MapkupoBka HX TOBApOB He HPENOCTABJILNA HM HUKAKOTO IOPHIHYECKH
TIpU3HABAaEMOTO IIPaBa, a PaBo B IieJIoM He O6bl10 Fie-1uh0 pasBHTO J0 Ta-
KO CTeneHH, YTOOBI TaKasi HOA/ENKa MOrJ/Ia OBITh KBaNH(UIMPOBaHa B Ka-
yecTBe OOMaHHOTO JAEHCTBHUS WM AEHCTBHUS, MPOTHBOPEYALIETO YECTHOM
Henopoli mpakTuke. KoMMepueckas Mopaik Takke He pacCMaTpHBajia Ta-
Kue JeficTBHA KaK HenpaBoBhie. OJHAKO ¢ Te4eHHEM BpeMeHH CTalu paspa-
6aTHIBaTHCA CPeACTBA 3ALUTH CyAaMy JUGO CTali MPUHEMATHCS MepHI K
3anpelieHHIo NOAREIOK TOBAPHEIX 3HAKOB 3aKOHOAATEBCTEOM.

B Anrnmg cpefcTBO 3aIIUTH OT TAKOrO HapylieHus 65110 BHIpaboTaHo
cyZaMH B cepe[He AeBsITHaALaToro Beka. [lonb30BaTeNnp TOBAPHOTO 3HaKa
CTaJi pacCMaTPHUBATBCS ‘KaK JIMLO, MMelollee PAaBO Ha «HUCKJIOYEHHE JpY-
TMX JIML[ OT YMBIIIEHHOrO HMCIOJb30BAHUS PENyTAIlMH, NpHoOpeTeHHOM
MM N0/l AQHHBIM 3HaKoM». TaK MosBUIaCh 3HAMEHUTAs JOKTPHHA <«BbIayy
3a nHoe»: HHMKTO He BIIpaBe BBIJaBATh CBOU TOBAPHI 32 TOBAapH! JIPYTroro
nuua.

B Coezmnemiblx Ifltarax AMepHKH, Ha TIPABOBYIO CHCTEMY KOTOPBIX
OKa3aJla THTaHTCKoe BiusiEue Bennkobputanus, Taroke 6bUTH BHpab0oTaHbl
cyaebHble penieHHs B 061aCTH TOBAPHBIX 3HAKOB, CXOJAHBIE C PeIleHUsIMH B
CoenunentoM Koposnescrse. B xoHe4HOM cueTe KOANMUIHS BAAIENBIEB TO-
BapHBIX 3HAKOB CTaja HACTOJbKO CHABHOI, yTo yGenuna geaepaabHbiit
Kourpecc npunats B 1870 r. 3axoH 0 ToBapHBIX 3HakaX. OJHAKO 3TOT 3aKOH
TIPOCYILECTBOBAJI JIHINb CEMB JIET, [IOCTIE Yero GbLT 06 BIBIEH HEKOHCTUTYIH -
oHHBIM. [ToTpe6oBanoch BpeMs a0 1905 r., Moka He GbLI IPUHST HOBBII BCe-
06beMITIONHI 3aKOH O TOBApHbIX 3HaKaX. [IOBOABHO JMOGOIBITHO, YTO 3TO
OBLTO B TOM e rofty, koraa B Coenunennom Koposesctse Gbur npmm'r HO-
BBIi 3aKOH O TOBApHBIX 3HAKAX.

Ha KOHTHHEHTe M3-3a OTCYTCTBHS CHCTeMBbI OGBIMHOTO (T: €. Ypere-
NeHTHOr0) NpaBa OXpaHa TOBAapHEIX 3HAKOB MOr/a GBITh yCTaHOBJeHa

JIHLIb 3aKOHOZAATENBHON BAacThio. ONHOI U3 MepBIX CTPaH, NPUHABIIMX

14 Bgenenue B UHTENIEKTYIBHYIO COBCTBEHHOCTD. Hy6nuxauml BOUC
Ne 478 (R). ISBN 92-805-0752-4. BOVIC, 1998. C. 22.
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pceobbeMimompit 3akon, Obia (Dpaniud, B koTopoit 3akoH or 1857 r.
aeiictBoBai Gonee 100 set. B T'epmanyu npaBoBas 0XpaHa 3aperHCTPUPO-
BaHHBIX TOBapHBIX 3HAKOB BIIEPBHie OblIa BBeJleHa PYCCKUM pacriopsiKe-
HueM ot 1874 r. Ilepsriit uMnepckuit 3akon 1874 r., MPUHATHIA crycTs
JIMIIb TPH Tofa mocjie obpasoBaHMs repMaHCKOil HMNepud, ObLI BecbMa
OrpaHHYeH 10 MpexMeTy PeryJHpOBaHUS W HONYCKadl K DPerHCTPaluH
aumb U306pasuTesbHBIe TOBapHbIe 3HaKkH. IlepBHiit BceobbeMiTonMii 3a-
koH B ['epmannu 6sui npunsar B 1896 r. PassutHe B cocemHux rocy,uap-
CTBaX [IPOXOIMIIO TIO MOXOXKeit cxeMe. '

JiBanuaThtit Bek IprHeC HOBOE TOHUMAaHKe CYIIHCCTH TOBapHBIX 3HAKOB.

- Bpuranckuii 3axoH 1938 r. BriepBbie co3a1 HOBEIE NpaBa i BJaZieNiblia
TOBapHOTO 3HaKa, 2 IMEHHO NPaBo HCKJIIOUMTD JI060e HCIOIb30BaHHE TO-
BapHOTO 3HaKa He3aBHCHMO OT TOTO, MMeeTCs JIH BePOATHOCTh CMeIleHUs
win Het. Tak, coriacHo GPUTaHCKOMY NpaBy, MPEACTaBJSAETCS, YTO, €CIH
KOHKYPEHT CChLIAETCS Ha HEKYIO IPOAYKIHIO C TOBaPHEIM 3HAKOM JJIF TOTO,
4TOGBI IOAYEPKHYTH NPENMYINECTBA CBOEi COOGCTBEHHOM MPOAYKIMH, eMY
MOXHO IO CyZAY 3anpeTHTh HapymaTh NPaBo Ha TOBapHbIM 3Hak, Takum
06pa3oM, IMPOKO W3BECTHLII 3anpeT Ha CPaBHEHHE JBYX PasHbIX MapoK
OIHOTHITHOTO TOBapa B pekJjiaMe, KOTOPHI, HanpuMep, B Poccuiickoit De-
Aepauyy npoBosriaiuel B 3akoHe <O pekiiaMe», COrAacHO 6PHTAHCKOMY -
TIP2BY OCYIIECTBASETCS Yepe3 MeXaHHU3M TOBapHBIX 3HAKOB. .

OueHb JleTaabHO GBUTH IPOPabOTaHBI MOAXOAB! K HCIIONB30BaHUIO H pe-
THCTPAllM{ TOBAPHHIX 3HAKOB Kak OCHOBBI I7Is1 BOSHUKHOBEHU Npas. Beuin
Ha 3aKOHOJATENIFHOM YPOBHe NIPH3HAHBI TaKHE COBPEMEHHbIE CIIOCOBHI Me-
MOJIb30BaHMS TOBAPHBIX 3HAKOB, KaK UX YCTYIKA U JTUIeH3UPOBaHue,

ITU IpUMePHI HATJIAAHO. IOKA3bIBAIOT, YTO TPARHUITHOHHOE IOHSITHE TO-
BapHOT0 3HaKa JIUIb KaK yKa3aTeJssi HPOUCXOXKAEeHUS Yxe He COOTBETCTBY-
€T peaJIbHO JeHCTBUTEILHOCTH. .

Ha pasBuTHe NpaBa Ha TOBapHEIE 3HAKH BHYTPH CTPaH B 3HAYHTENBHOM
CTelleHH OKa3aJI0 BJIMSIHHE Pa3BUTHE MEXAYHAPOIHOTO PEryIHPOBaHMSA UH-
TeJINEKTyaIbHOM cobcTBeHHOCTH. T1apyskcKast KOHBEHIUS, KOTOPas SIBIsAeT-
€51 OCHOBOI JI7Isl MEXKIYHAPOXHOM OXpaHbl MPOMBIILIEHHOM COOCTBEHHOCTH
(¥ TOBapHEIX 3HAKOB B YaCTHOCTH ), 1 Majsipujickoe coranrenne o Mexuy-
HapopHoil perucrpanyn 3HakoB 1891 r. M X UMIUIEMEHTAMA Ha HALHO-
HaNbHOM YPOBHE CyIIleCTBEHHO CIIOCOGCTBOBANH IIPeBPAIIEHHIO [IpaBa IIpo-
MBILLTEHHO COGCTBEHHOCTH B peabHO JeHCTBYIOIMI MEXaHH3M OXPaHbl,
KaKOBBIM OH SABJISIETCS Ha CeTOAHAIIHMIA fleHb. MexayHapoaHbIe KOHBEHIUU
BOILJIOIAIOT o6mipe BO33peHUsA MEXAYHAPOAHOIO COCOIIECTBa Ha MPaBoO
HpOMBINIEHHOH cobcTBeHHOCTH. C APYToil CTOPOHBI, TIOJOXKEHUS MEXKAY-
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: i
HAPOAHBIX JOrOBOPOB IICCTOSHHO BHOCHJIMCH B HaMOHAJBLHOE 3aKOHOA.
TesbeTBO. TakuM 06pa3oM, MOJKHO TOBOPHUTD O B3AHMHOM BIMSHHK Hali@o- ‘
HAJIHOTO 3aKOHOJIaTeJIbCTBA H MEXKAYHAPOAHBIX HOPM B 00/1aCTH TOBapHBIX
3HAKOB B YaCTHOCTH H IIPOMBIIIEHHOIN COHCTBEHHOCTH B LIEJIOM.: '

DupmerHbie HaMMeHOBaHKS

DupMeHHbIe HANMEHOBAHKS BKIIOYAIOT B cebs HasBaHHe, TEPMHUHBI HIIH
HaNMeHOBaHHMA, CIyXKallKe ISl TOro, YToOk! ono3HaTh pupMy u ee mpodec-
CHOHAJIPHYIO JIeSITeJIbHOCTh M OTJIMYHTD UX OT ApYruX ¢upM. B To Bpems
KaK TOBapHBle 3HaKH OTJIMYAIOT TOBAPH ¥ YCJIYTH, HAUMEHOBaHHe (PHPMEL
UIeHTRGUIMpPYeT BCe NPeANpusATHe OE30THOCHTENBHO K TOBapaM HIIM
YCIyTaM, pealu3yeMbiM €10 Ha PHIHKE, U SIBJISIETCA CHMBOJIOM PelyTalliy 1.
peHoMe cooTBeTcTBYouIeit hupmbl. Takum 06pasoM, GUpMeHHOE HaUMeHO-
BaHMe SBJIAETCS ee HEHHbIM aKTHBOM, a TaKKe HCTOYHHKOM NoJIe3HOM UH-
thopmariun s notpebuteneit.,

Takum 06pa3om, 0XpaHa HANMEHOBaHUI COOTBETCTBYET HHTEPECAM, KaK
' IIpoM3BOAMTeJIeH, Tak U oTpebuTeNell, B paBHO# CTeNeHH 3aHHTePeCOBaH-
HBIX B TOM, YTOOB! ObIIH TIPElyCMOTPEHbI TIPABOBbIE HHCTPYMEHTDI, IPEOT-
BpallalolIHe HCTOIb30BaHHe (PMPMEHHOro HaMeHOBaHWs CIIOCO6aMH, BBO~
ASLAMHA B 3261y K/IeHNe WTH TPUBOASUIUMH K CMeIIeHHIO.

DupmMeHHble HAaUMEHOBAHUS ABIAIOTCA OOGBEKTOM OXpaHbl MO 3aKO-
HOZIaTeJIbCTBY GOJLIMHCTBA CTPaH, OHAKO HPaBOBbIE PEXXHMBI, Pery.Jiu-
pylolifie WX HCHOAb30BaHUe, posHATcs. Kak mpasuso, npaBoBoil cTaTyc
(pupMeHHEIX HAaMeHOBaHN Onpejensercs coueTaHUeM TTON0KEeHHI Tpax-

JaHCKOI'0, TOProBOro 3aKOHOAATEJbCTBa, 2 TAKXKE 3aKOHOB, PETYNHUPYIOIIUX -

,NeATeIBHOCTh KOMNAHMi, UCMO/Ib30BaHHE TOBApHBIX 3HAKOB W/UIM 33-
KOHOB B 06JIaCTH HeJ06POCOBECTHON KOHKYPEHIMH M/ HIH CIIeNUafbHbIX
3aKOHOB O (PMPMEHHBIX HaNMEHOBaHUAX. Bo MHOTMX CTpaHaX IIpefycMoT-
peHa CHCTeMa perucTpaluy (pUPMEHHBIX HAMMEHOBAHWH, XOTSA MEXIy
HUMH MMEIOTCSI 3HaUUTeJIbHbIE Pa3/IMiMs 10 TEPPUTOPUM (MECTHAS MU
MeX/lyHapOAHas); a TaKxKe C TOYKH 3PEHHs] [IPABOBBIX IOCIE/ICTBYIA Pert-
CTpaliHH. :

leorpadmueckmne ykazanus

YxasaHus NPOMCXOXKAEHHS H HaMMEHOBAHHME MECTa NIPOMCXOXKAEHHS,
' COBMECTHO MMeHYyeMble «reorpadmiecKuMH YKasaHUSAMUy, ABISAIOTCS ellle
ABYMI THIIAMH KOMMepUecKHX 0003HaYeHHH.
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VKasaHHe MPOMCXOXAEHHS — 3TO HaMMEHOBaHMe, BHIPRXEHUe WIH -
3HaK, yKa3blBaIOIIlHe, YTQ U3JeJHe WM YCJAyra UMEIOT CBoe MPOUCXOXKAe--
HHe B CTpaHe, peTHOHE /T KOHKPETHOM MecTe ( HAIPUMEP, <CEIaHO B...»).
Kak npaBuio, Mcionb3oBaHue JOXKHBIX WM BBOAAIIMX B 3a6iyxieHue
YKa3aHH POHCXOXAEHNS SIB/SIETCS POTUBONIPABHEBIM. .

‘HanmenoBanwe MecTa IPOHCXOXK/IEHHS —— 9TO HAHMEHOBaHUe CTPaHBI,
HaceJIeHHOTO MYHKTa; MECTHOCTH WJIH APYroro reorpaguyeckoro obnexra,
ucroab3yeMoe Aisi 0603HaYeHust ToBapa, 0cobbie CBOMCTBAa KOTOPOro HC-
KJTIOUMTENHHO WIH TJIaBHBIM 00pasoM OnpelesIsiioTCs XapaKTePHBIMU ISt
AaHHOro reorpauyeckoro o6beKTa NMPUPOAHBIMH YCAOBUSIMHU WIH JIOX-
CKMMH daxTopamMu IM6O IPHPOIHBIMA YCTOBHSIMHU U JTIOZICKUMH akTOpa-
MH OJIHOBpeMeHHO. 1 l

Vcnosp3oBanie HaMMEHOBaHMSA MeCTa TIPOUCXOXKIEHHS sABJIsIeTCS 1pa-
BOMEPHBIM TOJIbKO /51 OTIPe/ie/IeHHOTO KPYTa JIML| MM IIPEATPHATHIA, pac-
NOJIOKEHHBIX B COOTBETCTBYIOIEM reorpapMyeckoM pailoHe, U TOJBKO B
€BSI3U € KOHKPETHBIMH H3JIeTAMH, TIPOUCXOAAIMMH OTTyAa (Hanpumep,
«Bonorozackoe Macio», «IllamnaHckoes» U T. IL). :

HauMeHOBaHHA MeCT NPOUCXOXIEHHA [OMHMO IIPOCTOrO Ha3hIBaHUS
MecCTa IPOMCXOXKEeHKs] TOBapa BHINOJHAIOT elile oAHy (yHKIimio. B o Bpe-
M KaK yKaszaHHe IIPOMCXOX/IEHHS ONpeAesisier JUIIb UCTOYHHK IIPOWC-
XOXJEeHHs M3[eNus, HalMeHoBaHHMe MecTa IPOMCXOXAEHHsS YKa3biBaeT
JOIIONHATEIBHO Ha XapaKTepHBIe KayecTBa TOBapa, ONpeAeNaloniecs reo-
rpadHYecKUM pailoHOM ero NPOUCXOXKIeHNs, GUryPHPYIOIIHUM B HAlIMEHO-
BaHUH Uszienusl. J[pyroe OT/IMYKE COCTOMT B TOM, 4TO yKa3aHHe IPOHCXOXK-
JeHUs] MOXeT OBITh BHIPAXKEHO JTI0OBIM BRIpAXKeHHEM MM 3HAKOM (repGoM,
¢hararoM U T. 1.), B TO BpeMs Kak HAHMEHOBaHie MeCTa NPOUCXOXKAEHUS TO-
Bapa BCET/a SIBJIAETCS CJIOBECHBIM reorpapuyeckuM Ha3BaHHEM.

IlpaBoBOe MpH3HAaHKE U OXpaHa yKa3aHHil IPOUCXOXKAEHHS H HalIMEHO-
BaHwMit MECTa POMCXOX/IEHHS NIPEACTAB/SIOT BCeoOuIMit HHTepeC, TaK Kak
OHH IIEPEAAIOT OTPeGUTENAM BAKHYIO MH(OpPMaNHIo 0 reorpaUIecKoM
MPOMCXOXKAEHNM TOBAPOB W YCIYT H, B KOCBEHHOH (hopMe, 0 NPUCYILIUX UM
KayecTBax U Xapakrepucrukax. Hajuiexaliee HCIOIb30BaHHe reorpagu-
YeCKHX YKa3aHH# MOXET IOMOYb HACeJEHHIO B IPUHSTHH pelueHui o mno-
KYIIKe TeX WX HHBIX TOBapOB ¥ YacTO ABASETCS MOLIHBIM CPEACTBOM BO3-
neicTBus Ha Jofeil. HemnpasuibHoe MM HElIPpaBOMEpPHOE MCIIOJIb30BaHKie

15 Baxon PD ot 23.09.92 Ne3520-1 «O ToBapHLIX 3HaKaX, 3HaKax obcayxkupa-
HHSI ¥ H4UMEHOBaHMSIX MEeCT NPOUCXOXKAEHHS ToBapoB» // Poccuifckas ra3era,
1992, 17 okta6psi.
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reorpacduecKuX yKasaHUN MOXKeT BBeCTH moTpebuTesneil B 3abyxaeHne
OTHOCHTEJIbHO reorpadu¥ecKoro MecTa IPOHCX0XKACHUS TOBapa HIH yCIIy-
['#, YTO MOJKET MOBJIeYb YOBITKH. :

Bosiee Toro, npeAnpusTHe, HETpaBOMEPHO HCIIOJB3YIolee Teorpaduye-
CKOe yKa3aHMe, MOXeT He TOJbKO BBECTH OOIIECTBO B 3a0JyJeHue, HO
TaKKe NMPUOOPECTH HEIpaBOMEPHOE MPEHMYLIECTBO Hall KOHKYpPEHTaMH,
BKJTIOYas TeX, KTO pabOTaeT B yKa3aHHOM reorpaduueckoM paiioHe, KOTO-
pbie MOTYT NOTepATh YacTh CBOMX MOKyMaTesell MM KJIMEHTOB, a TaKxke
cBoe J06pOe MM, CBSI3BAHHDE C TAKUM YKa3aHHUEM. -

Heao6pocosecTHas KOHKypeHums

3amura oT Heo6POCOBECTHOM KOHKYPEHIIHH YoKe B TEUEHHE BeKa CIUTa-
€eTCsl YaCThIO CHCTEMBI OXpaHbl MPOMBIIUIEHHOH cobcTBeHHOCTH. Ee npusHa-
HYe B KadecTBe TakoBoH 6biio BriepBbie caenano B 1900 r. na Bpioccenbexoit
AunnomMaTHyeckoll xoHgepeHnuy o nepecMotpy Ilapmxckolt koHBeHIHH
TI0 OXpaHe NPOMBINIJIEHHOM COBCTBEHHOCTH, KOrzia B TekcT KoHBeHImu Oblia
BmoyeHa ctatbst 10-bis. Texcr Croxroabmckoro akra (1967) IMaprkckoi
KoHBeHIMH TacuT: «(1) Crpann Colosa 06s13aHbI 06eCeunTs rpaxkaaHaM
cTpan;yyacTBylomux B Colose, athheKTHBHYIO 3aIUTY OT HenobpocoBecT-
HOI KOHKypeHItuH. (2) AKTOM HeIOOPOCOBECTHO KOHKYPEHIIHH CYHTAETCS
BCSIKMIT aKT KOHKYPEHIIAH, TPOTHBOPeYAIHil YeCTHRIM OOBIYasiM B IIpOMbIU.I-
JIEHHBIX U TOPTOBBIX Ie/IaXs.

B xoMMmeHTapusix k «Tunosomy 3akoHy Jijisl pasBHBAIOLIUXCS CTPAH MO

. TOBApHBIM 3HaKaM, HAMMEeHOBaHUAM (GHPM U HeTOOPOCOBECTHOM KOHKYpeH-
MH> K HeNOGPOCOBECTHOM KOHKYDEeHIMM OTHOCATCA cliefiylonye 12 BUIOB
IeATeNTbHOCTHL:

1) moaxyn nokynareseii KOHKYPEHTA C [eJIbIO IPUBJIEYEHUS HX Ha CBOIO
CTOPOHY B KauecTBe MOKyIaTesel;

2) NpOMBILIIEHHBIH MIMIOHAXK WK HOAKYI CIYKaIMUX KOHKYPEHTA C 11e-
JIBIO Pa3BeJIbIBAHUS JeJIOBOM MM KOMMepYECKOI TaifHbI;

- 3) HCTIONb30BaHKE WM PacKphiTHe Ge3 paapemem»m CBOJIHOTO TeXHH-
YeCKOTO HOY-Xay KOHKYPeHTa;

4) IToATANKUBAHKE CIIYKAIIUX KOHKYPEHTa K Hapymenmo JIOTOBOPOB 0
HaliMe HJIM K YXOAy ¢ paboTH Y KOHKYPEHTa;

5) yrposa B ajipec KOHKYPEHTOB IIPebSIBUTD HCK 32 Hapymel-me TaTeHTa
WJIH TOBapHOTO 3HaKa, €CJIM TaKas yrposa ZiellaeTcsa Helo6pocoBEeCTHO U €
1IeIbIO COKpallleHHs] TOBAPHOTO 060POTa KOHKYPEHTA 1 MPENATCTBYSI KOHKY-
jelziiizice
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6) 6oitkoTHpOBaHHe TOPTOBJN AJIS IPENSTCTBHS KOHKYPEHIIMH WM ee
NpeXOTBPAIleHHUS;

7) MEMIHHT, T. €. Ipojaxka HIKe ceOECTOMMOCTH C LeJIbI0 BOCIIPENT-
CTBOBaTb KOHKYPEHILMH WM eCJIY JeMIUHT IPHBOAUT HMEHHO K 9TOMY NO-
CJIEZICTBHIO; :

8) cosgaHue BmeyaTieHus, YTO MPENJIAraloTCsi HEOOBIYHO GIaronpusT-
HBIE YCJIOBHSA NOKYIIKH, €C/IU 3TO He COOTBETCTBYET JIeHCTBUTENBHOCTH;

9) xonupoBaHHe TOBAPOB, YCJIYT, PEKJIAMBI H UHBIX XapaKTEPUCTHUK KOM-
MepYeCKOii IeSTebHOCTH KOHKYPEHTa;

10) nooipenue HeBLINOIHEHNS] KOHKYPEHTOM KOHTPAKTA HJIH HCIIONB30-
- BaHHe 9TOTO B CBOMX 1LieJIAX;

11) pexniama, conepsamas cpaBHeHHe C TOBapaMH MM yCIYTaMi KOHKY-
peHTa;

12) HapyineHue NON0XKeHHI 3aKOHOB, He HMEIOIUX TIPSIMOTO OTHOIMEHHUSI
K KOHKYPEHIINH, € HeJbI0 IOJyYeHHUS TyTeM TAKOro HapylieHHs Henobpoco-
BECTHOTO NIPEMMYILIECTBA Hal APYTUMH KOHKypeHTaMH. 16

Belle FOBOPHJIOCH, YTO TIPOMBILIIEHHasT COGCTBEHHOCTb, 3aKpeTLIeHHas,
HanpuMep, B [IATEHTE, [IPeIOCTABISIETCS NaTEHTOBIAMIENbIY B BUIE HCKJITIO-
YHTEeNbHBIX TIPAB B OTHOLIEHNUH 06bEKTa OXPaHBI B CUJIY TOTO, YTO OH NOJaJ
B IaTEHTHOE BEOMCTBO COOTBETCTBYIONIYIO 3a5BKY. 3alllUTa OT HEOGPOCOo-
BBCTHOI KOHKYDEHIIHH, B CBOIO OUepe/lb, HATPOTHB, OCHOBBIBIETCS HE Ha
NPeROCTABJIEHUH TIPaB, 3 Ha IOHUMaHUKM — OyAb To 3adHKCHPOBAHHOM B
3aKOHOZATEJIPHBIX AOKYMEHTaX WM NpPH3HABAEMOM B KauyecTBe 00IIero
NPUHLMIIA IIPaBa, — YTO AeHCTBHS, HAYLINE Bpa3pe3 ¢ OGIIENPUHATOMN YecT-
HOU KOMMepYeCKO# IIPaKkTHKOI, HeZIonmycTHMBL, YecTHas Urpa Ha PHIHKe He
MoxeT GBITh 0fecreyeHa TOJIBKO MyTeM OXPAHHI IPAaB IPOMBIIIIEHHOM c06-
crBeHHocTH. 11Iupokuii kpyr HenoOpOCOBECTHBIX AeHCTBHIl, TaKUX Kak
BBOZSALIAs B 3a0/yX/eHue pekjiaMa M HapylieHHe KOMMEpPYECKOM TaiHbl,
OOBIYHO HE PacCMaTPUBAeTCsk KOHKPETHBIMU 3aKOHAMM B 061aCTH IPOMBILII-
JIeHHO! cOBCTBEHHOCTH.

PenteHue BOIpoOCca o TOM, YTO SABJASIETCS HeXOGPOCOBECTHBIM WJIX He-
YeCTHBIM, B 3HAUNTEIbHOM CTelleH! onpeessieTcsl 9KOHOMUYECKUMH U CO-
IMabABIMY PeaVsIMH B OTIpefie/IEeHHOM MeCTe U B OTIpefie/ieHHbI! i MOMEHT
BpeMeHH. 3aKOHOHATEeNLCTBO B 061acTH HeZoOpPOCOBECTHON KOHKYpEH-
11K B OOJIBIION CTENEHH 3aBUCHT OT MEHAIOMUXCST 0OCTOSITENBCTB U pea-

16 BOUC — BceMupHasi OpraHM3ailMsi MHTEJ/UIEKTYalbHOH COBCTBEHHOCTH.
O6uast undopmauus. Iybmnxauns BOMC Ne 400 (R). ISBN 92-805-0238-7.
BOMC, 1997. C. 14.
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muit. OHO MOJXeT, ¢ OHOW CTOPOHSI, NPEAOCTABUTH MPOYHBIE TIPABOBLIE
PaMKH, a ¢ Jpyroil — J0oCTaToYHO HOKYI0 HOPMY AN GOPMYHPOBAHUS
Y TIpMMEHEHUA Mep, KOTOphle OJIHOBPEMEHHO MOTYT KOPPEKTHPOBAaThCS B
CBeTe KOHKDETHBIX M IOCTOSIHHO MEHSIIOMMXCSI COIMANbHBIX M 2KOHO-
MUYECKHX YCJIOBUH B TOIl UM MHOH CTpaHe U CIAYXUThb 3 (PeKTUBHBIM
cpencTBoM GOpBOH NMPOTHB ONpPENENeHHBIX BHAOB, BHYINAOIMMX 03260-
YEHHOCTh rocynapcma Hez[o6poc013ecmmx meiicTBuil B 061ACTH TOPTOBIH

Y YCIyT.

ABTOpCKOE NnpaBo U CMEXHLIE NpaBa o

O6BbexTaMu aBTOPCKO-NIPABOBOI OXPAHEI OOBIYHO SIBJISIOTCS <JIHTEpPa-
TyPHbIE M XyZI0XKeCTBEHHbIE IPOU3BEAEHUS», T. €. OPUTHHAJIL] TBOPEHMII B
obmactu nuTepatypsl U uckyccria. @opMoii, B KOTOpOii BEIpaXKaloTCA Ta-
Kue IpON3BeieHHUsT, MOTYT OBITh CJI0BA, CHMBOJIbI, My3BIKa, KAPTHHBL, TPeX-
MepHbIe IPEAMETH! WM KOMOUHANWs TakuX GopM (Hal‘[pHMep, ornepa WiIH
knHoGuEM). 17

I[IpaxTiyecky Bce HallMOHAIbHBIE 3aKOHEI B o611acm aBTOPCKOTO TIpaBa
IpeyCcMaTRMBAIOT OXPaHy CELYIONINX BUAOB [IPOU3BENEHU: - -

- 1) numepamypuoie npoussedenus: pPOMaHbl, HOBEJLIBL, CTUXH, ApaMaTH-
yeckye PON3BEeHNs U JI00ble APYTHe COUHHEHNs, He3aBUCHMO OT HX CO-
nepxaHud, 06beMa; 1end, hopmbl. OXpaHAIOTCS KaK OMyOI1KOBaHHEIE, TAK
H HeoNyOIMKOBaHHEIe TIPOU3BeAeHNs. B 60/IbIINHCTBE CTPaH 3aKOHaMHU B
06J1aCTH aBTOPCKOTO PaBa TakKe OXPaHAIOTCA U <yCTHbIE IPOUBBENCHHS, ,
T.€. IpOU3BeIeHN s, He 3adUKCHPOBaHHBIE B NUCbMEHHOM BHE;

2) mMysvixanvrble npouseedenun: KIACCHYECKAS WIH <JIETKasd> My3bIKa,
MeCHH, XOPOBadA MY3HIKa, ONepHI, OEpPeTTH], MHCTPYMEHTANbHAS MY3hIKa
(XaK A7 OZIHOTO MHCTPYMEHTa, Tak U AJIS1 HECKOIbKUX MHCTPYMEHTOB WM
opKecTpa); '

3) xopeozpaguuecxue npouseeaeuwz ‘

4) xydoxcecmeentvie NPou3seOeHUS: IBYXMEPHEIE (pncymcn, KAPTHHBI,
IPaBIOpHI, TUTOrpauM U T. II.) WK TpeXMepHbie (CKYIBNTYPHI, apXHTeK-
TypHBIE COOPYIKEHHS ), HE3aBUCHMO OT CO/IEPXKAHUSA U HA3HAUCHUS;

17 BOUC — BcemupHas OpraHM3allis MHTE/IEKTYANBHONH COGCTBEHHOCTH.
O6mas umbopmaumx My6aukanus BOUC Ne 400 (R). ISBN 92-805-0238-7.
BOMNC, 1997. C. 56.
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S) Kapmui u mexHuuecKUe HepmeiNcu;
6) gomozpaduueckue npouzsedenusn: HEIABUCUMO OT TEMBI U 11€JTH, C
- KOTOPO OHH CO3IaHBbI; '

7) ayoOuosusyanvvie npoussedenus (paHee Ha3bIBAEMBIE «KMHOMUIB-
MaM{» MM «KHHeMaTorpaduyecKuMH. MPON3BEeHUSIMH» ) — GYAb TO He- .
Mble HITH 3BYKOBBIE, HESABHCHMO OT WX LM, KAHPa, METOa CheMKH W1
TEXHOJIOrMYECKOro Ipoliecca. » :

HexoTtopsle 3aKoHbI B 06J12CTH aBTOPCKOTO NIpaBa TaksKe TMpeayCMaTpH-
BAIOT OXPaHY 7PoU3600HbIX npoussederiuil (TIePEBOLIb, ANANTALIMHA) U c60p-
HUK08 IPOU3BENICHAU, 6a3 Oaniblx, TIPEeACTaBASIONMX coboii mo moabopy u
PACTIONIOKEHUIO MATEPHANIOB Pe3yIbTAT HHTEJLIEKTYalbHOTO TBOPYECTBA.

MHOr#e3aKOHbBI TAKKE COMEPIKAT IOJIOKEHHUS 110 OXpaHe POU3BeeHU
npuKnacHozo ucKyccmea: XyHOoXKeCTBEHHbIE I0BETUPHBIE U3eIIHS, aMITH,
obou, Mebenb 1 T. 1. :

B 6osbuIMHCTBE CTPaH KOHTHHEHTAJIBHOTO TIpaBa HCIIOIb3YETCS He aHT-
JIHACKUI TepMUH <«copyrights (OyKBaibHO — TIPaBO HA MBTOTOBJIEHHE KO-
nuit), a CIOBOCOYETAHHE «aBTOPCKOE NMpaBo» — le droit d’auteur (dp.), das
Urheberrecht (neM.), el derecho de autor (¥cn.). B aHTJI0CaKCOHCKOM TEPMH-
He copyright ynop IenaeTcst Ha OCHOBHOE IefiCTBHe, KOTOPOE B OTHOLLIEHUH
JUTePaTYPHEIX UM MHBIX Xy/I0XKeCTBEHHBIX NPOM3BEAEHHIT MOXKeT OCyIle-
CTBJIATBCS TOJBKO CaMHMM aBTOPOM WJIH C €ro paspemieHus. Peus uznet o6
W3TOTOBJEHUH 9K3eMILISIPOB IHTEPaTyPHOTO WK HHOTO POK3BENEHNS, Ta-
KOro Kak KHWra, KapTHHR, CKYJIbATYpa, hoTorpadust MiIM KHHODUIBLM.
B TepMiHe «aBTOPCKOE PaBO» BO IJIaBY YIJIa CTABUTCS IMIHOCTD CO3JaTe-
751 XYHOKECTBEHHOTO IIPOU3BE/IEHNS, YeM IIOXYEPKUBACTCS TOT (aKT, NpH-
3HaBaeMbiil B 3aKOHOAATENILCTBe OOJIBIIMHCTBA CTPaH, YTO ABTOP MMeEET

' onpeZiesieHHBIE IPABOMOYHS B OTHOIIEHHH CBOErO NIPOM3BEECHMS, HAIIPU-
Mep IPaBO BOCIIPENSATCTBOBATh €ro UCKaXKeHHOMY BOCHPOH3BELEHHMIO, KO-
TOpPOE MOJKeT OBITh CAeJIaHO JIALb CAMHM aBTOPOM, B TO BpeMs Kak Jpyrue
IpaBa, HalipHEMep IIPaBO Ha H3TOTOBJEHHE FK3EMILISAPOB, MOTYT OCYIECTB-
JIITBCSL TPETHUMH JIMUAMH, HANPHMep U3JaTesieM, KOTOPbIi HOJIYYHII Ha 3TO
paspemenue aBropa. ITo cyTu fesna, MOXKHO TOBOPUTD, YTO Pa3HUIA B NOX-
XO/IaX K [IPaBOBOi CYUIHOCTH MHTEJUIEKTYaIbHOM COGCTBEHHOCTH, O KOTO-
poit TOBOPHJIOCH BhILLE, B ONIPENEJIEHHOM CTEeNeHN MOXeT ObITh cBefleHa K
PasNHAYMIM MEXKIY KOHTHHEHTAJIBHOM U aHIJIOCAKCOHCKOM CHCTEMaMH IIpa-
Ba, XOTS B 0OaCTH HHTEJUIEKTYAIBHON cOOCTBEHHOCTH 3TH JBE CHCTEMBI
ZOBOJIBHO GBICTPO JBIDKYTCS HABCTPEYY APYT APYTY.

ITox «cMexHBIMM NMPaBaMU»> 0GBIYHO NOHUMAIOT NIPABa, CMEXKHBIE C aB-
TOpcKUM 1ipaBoM. IIpuHATO cunTATh, YTO CYIIECTBYIOT TPH IPYIIIBI CMEX-
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HBIX NIPaB; IpaBa UCMOAHUTeNeH Ha MX UCTIOHEHYe, TIpaBa IPOU3BOANTe el
¢oHorpaMm Ha uX GOHOTPaMMBI 1 1IpaBa OpraHU3aliil apUpHOTo BelaHUs
Ha MX Pafiuo- i TeJIEBU3NOHHBIE IPOTPAMMBL. )

B ob6uieM 1iiaHe oxpaHe nozsexar (GopMbi BhIpaXkeHUs HIel aBTopa, a
He camu 110 cebe uzgen. Hanpumep, ecin aBTop onyGauMKyeT B BUIE KYp-
HaJIbHOH CTaThbH KpPaTKOe U3JIOXKEHHE CBOHX H/iell 0 TOM, KaK IOCTPOUTS Be-
JIOCHIIE/l, 3TO HE MOXeT MOMENIATh TPeThell CTOPOHE HCIIOMb30BATh, STH
UZleM /1 CO3NAHMs TaKoro Benocumnena. ONHAKO aBTOPCKOE MpPaBO 3alilH-
TUT aBTOPa OT BOCIPOU3BEEHHUS SK3eMILISIPOB €r0 CTaTbu 6e3 ero paspe-
menus. UTto KacaeTcst caMoro usobperenus (BeJIOCHIIE/A), HA HETO He pac-
IPOCTpaHAeTCA OXpaHa B COOTBETCTBMM C ABTOPCKUM IPAaBOM, HO OHO
MOJKeT OBITh 3aIIMIIEHO Ha APYTHX OCHOBaHHSX (HAIpUMep, Yepe3 Mexa-
HU3M IIPOMHBILIIEHHOH cobcTBeHHOCTH). Ecu kTo-1160 06HaponoBasl cBou
HZleH, HaTlpUMep B XOZle MyOINYHOro BHICTYIUIEHHS], HO HE HMEET COOTBET-
CTBYIOLIETO MaTeHTa, TO Yy HeTO HeT HUKAKUX CPEeACTB, YTOOBI BocnpensT-
CTBOBaTb APYTHM B pealnsallus 3THX uieit. OQHaKo NOc/e TOFo, KaK ujes
6bia BhIpaXkeHa B 00BEKTHBHOMN (MaTepuaibHOM) JopMe, BOSHUKAET aB-
TOPCKOE NPaBO Ha CJIOBA, HOThI, PUCYHKHM H T. I, B JopMe KOTOPbIX HAed
BOILJIOLIEHA. '

Iipu sToM He sBAsAETCSA 06A3aTENIBHOIM NPEANOCHUIKON AN aBTOPCKO-
NIPaBOBO}1 0XpaHbI OKOHYaTe/bHasA (pUKCalus NPOU3BeAeHUs B MaTepHallb-
Hoii (popMme: 3BYKO- MU BHE03aITHCh, CKYABITYPa, APXUTEKTypa, KHUIA U
T. . OZHaKO HEKOTOpbIe CTPaHK! (0COGEHHO € AaHIIOCAKCOHCKOM CHCTEMOI
npaBa) TpeOYIOT TOH WM MHON (PHKCALMH IPOU3BEREHHUS [0 TOTO, KaK eMY
GyZeT mpenoCTaBIeHa OXpaHa, 1ef1asi 3TO U3 COOOpaXkeHUH UCIIONIb30BaHMS
Takoit OpMbI B KauecTBe I0Ka3aTeIbCTBA B Ciiyyae TXObL B cTpaHax ¢
KOHTHHEHTAJIbHOHU CHCTEMO# paBa aBTOPCKOE NIPaBO BO3HHKAET B CUJIY Ca-
Moro (akTa cos3nanus NpousseaeHus 6e3 Kakux-a16o hopmansrocteil. Ha
CEerofHsHUI JeHb MOXHO TOBOPUTH O TOM, YTO — B 0cOBeHHOCTH 61arozia-
P MEXXIYHAPONHBIM COLJIALIEHHSIM B 06IaCTH aBTOPCKOI'O IIpaBa, GyHKIUH
aZMUHHCTPUPOBAHNA KOTOPHIX BO3/i0KeHHI Ha BceMUpHYIO oprasuaaiuio
UHTEJIEKTYaIbHOH COOCTBEHHOCTH — OTHOIIEHHE CTPaH C Pa3IMYHBIMHU CH-
CTeMaMH [paBa K QUKCAlUi NPON3BeIeHNs ISt HCTpeGOBaHUsE aBTOPCKO-
NIPaBOBOJ OXpaHbl 3aMeTHO cHIMauN0CH. Tak, U3 3aKOHOAATEIHCTBA CTPAH C
AHIIOCAKCOHCKOM CHCTeMOl mpapa GBIMM M3BITHL HOJOXKeHUs 06 06si3a-
TeJILHOM BBINIOJIHEHUU (hOpMasIbHOCTEH (IEelIOHNPOBaHUe IK3eMILISIPOB)
JUTSI TOMYyYeH s OXPaHBbl, a 3AKOHO/IaTeNIBCTBA CTPaH KOHTHHEHTAJILHOM CHC-
TeMBbI CCHIJIAIOTCS Ha HeOOXOAMMOCTD CYLIeCTBOBAHUS «00BeKTUBHOM dop-
MBI BRIDRXEHUA» IPOU3Be/ieHUA, NOKaskIBaHUe HAIMYMS KOTOpOIl B cylnie






